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1. INTRODUCTION TO THE GUIDANCE 

 

This Guidance is aimed at offering methodological and substantive hints to trainers for the design of 

judicial training modules in the field of fundamental rights and enforcement of rights guaranteed by EU 

law. It is question-driven rather than content-driven; case-based rather than theory-based. 

Embedded within the FRICoRe judicial training programme on the effective protection of fundamental 

rights in light of the EU Charter, the sections below provide trainers with a set of questions, a short guide 

for discussion and a selection of cases (both real and hypothetical). Consistently with a bottom-up 

methodological approach, this guidance is based on past training experiences and has been tested within 

the FRICoRe ‘Training for Trainers’ workshops in the past two years. Therefore, it has been subject to 

continuous improvement thanks to feedback and contributions received from the judicial training 

schools involved in the project as well as from individual judges and trainers.  

Indeed, schools and trainers were able to consider whether and to what extent the materials provided 

during the FRICoRe workshops meet the training needs of potential trainees, also depending on different 

targets (e.g., future judges, newly appointed, experienced judges) and learning objectives (e.g., supporting 

judges in the application of the Charter of Fundamental Rights to national cases dealing with EU law, or 

improving the ability of identifying or presenting preliminary questions, to mention a few).  

Certainly, the role of judicial (and, more generally, legal) trainers has evolved during the last decades. 

Rather than mere content providers, trainers have acted as facilitators able to “constantly challenge 

[judges’] professional knowledge, behaviour, attitudes and values” (EJTN, Handbook on Judicial Training 

Methodology in Europe. Guidelines issued by EJTN’s Sub-Working group ‘Training the Trainers’, 2014). 

‘Hands-on’ approaches have become more and more relevant, moving away from more conventional 

teaching. The ability to involve learners in a bottom-up and stimulating discussion has been prioritised 

over top-down knowledge transfers. A variety of learning environments has been sought blending face-

to-face and distance learning, plenary discussion and team-work, etc. 

Within the FRICoRe Project initiatives, judges and lawyers have had the opportunity of experiencing 

some of the methodologies mentioned above. Roundtables have been aimed at discussing ‘good and 

promising practices’ (this is the language used by the cited EJTN Handbook); hypothetical sessions have 

enabled trainees grouped in small teams to address concrete cases and questions comparing different 

approaches in their own jurisdictions. The Project focuses on training initiatives aimed at contributing to 

build a European legal culture through judicial dialogue and training. In doing so, the Charter of 

Fundamental rights of the European Union (hereinafter CFR) and the set of general principles of EU 

law, occasionally in relation to the European Convention of Human Rights, have been used in the training 

to stimulate judges and lawyers to contribute a cross-jurisdictional dialogue on their application in 

different areas of EU law. The main rational behind this has been that the exchange of knowledge and 

practices from different Member States not only facilitates mutual understanding but also possible 

innovation in interpretative practices. 

This Guidance is aimed at guiding trainers along their difficult task of designing training formats, setting 

a course’s objectives in the proposed field, choosing the questions and contents based on effective 

training needs, identifying the proper methodology with the purpose of stimulating trainees’ involvement 

and a ‘hands-on’ approach. 
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Of course, setting the objectives is the first task. The FRICoRe Project has chosen to focus on training 

initiatives aimed at offering a contribution to the building of a European legal culture through judicial 

dialogue and training. A key feature of the project has been the collaboration with national training 

institutions. Not only have they contributed to the selection of participants but they have also provided 

the research team with inputs on the training demand of national judges. 

The Charter of Fundamental Rights and the set of general principles of EU law, in relation to the 

European Convention of Human Rights, have been considered the main field of interest of this training 

to stimulate judges and lawyers to contribute to a cross-jurisdictional dialogue on their application in 

different fields of EU law. Knowing and discussing various practices from different Member States 

facilitates not only mutual understanding but also possible innovation in interpretative practices. 

As has been observed: 

“[t]he definition of a “good or promising practice” in the field of judicial training includes: 

1. Its capacity to be effectively transferred to other jurisdictions; 

2. The extent to which it innovates or refreshes (even inspires) existing, established training practices to enhance the 

learning experience of judges and prosecutors; 

3. The capacity of the practice to adapt to the differing cultural, social, economic and religious circumstances in 

which different judicial systems operate across the EU; this goes along with the understanding of another country’s 

approaches and solutions not as a threat to one’s own system, but as a true “added value”; 

4. The existence of clear evidence that it meets an articulated training need.” 

(EJTN, Handbook, cit., p. 17) 

Consistently with the methodology developed in FRICoRE workshops, the present Materials offer some 

tentative examples of practices aimed at stimulating this ‘learning from others’ practice.  

Looking at concrete learning needs for different types of trainees is one of the main keys (EJTN, Working 

Group Programmes, Sub-Working Group Training for Trainers, p. 6). 

In a nutshell: what do judges and lawyers need to better face current challenges in applying the Charter and the general 

principles of EU law? 

 

Moving from this perspective, many issues arise for trainers and national training institutions.  

 

● Training on principles or training on rules? What is more useful for EU judges and 

lawyers? 

Of course, both focuses are needed for judges and lawyers. However, the application of general principles 

presents much more criticalities in terms of legal basis’ identification, scope of application, definition of 

judges’ margin of appreciation. Moreover, since most EU general principles are based on constitutional 
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traditions common to EU Member States, judicial training may contribute to the identification of these 

commonalities and their implications for the concrete building of a European legal culture.  

 

● Training on rights, remedies, procedures, or on their combination? 

The belief that EU law only defines rights (and duties), while the definition of remedies and procedures 

is totally assigned to Member States within their procedural autonomy, has definitively declined. The 

general principles of EU law, most of which enshrined in the EU Charter of Fundamental Rights, starting 

with Article 47 CFR, have strongly contributed, together with an increasing set of rules provided by EU 

secondary legislation, to shape the enforcement mechanisms established at national level to protect rights 

and freedoms supported by EU law. As a consequence, judges are daily confronted with the need to 

apply national remedies and procedures consistently with EU general principles and rules. The possible 

tensions then arising between national and EU law lead lawyers and judges to resort to different 

techniques, including conforming interpretation, disapplication, preliminary references. How to 

implement these techniques in the field of remedies and procedures, taking into account the nature of 

rights (e.g., fundamental rights), is a difficult issue for many judges and lawyers to be trained on.       

 

● Training on specific sectors or across sectors? 

Understanding the specificity of sectors of EU law (e.g., consumer protection, data protection, asylum 

and immigration, non-discrimination, health-related fields, to mention those covered by the FRICoRe 

project) is an important step in the building of a European legal culture. It stimulates a full consideration 

of the objectives and the scope of EU legislation dealt with by judges in their daily work.  

Moreover, further to the principle of conferral, a national judge may not normally apply EU rules 

established in a given sector beyond their scope of application or in areas in which the EU has no 

competence. Based on Article 51, CFR, not even the Charter may be interpreted as means to enlarge the 

competence of the EU.  

All the above, while supporting a methodological preference for ‘sectoral training’, does not exclude that, 

within the field of EU law, EU general principles apply across the sectors. So does Article 47 CFR on 

the right to an effective remedy and a fair trial. Article 47 CFR has direct and horizontal application. 

Hence, it applies even if secondary legislation is not in place as long as its application falls within Article 

51 of the Charter. But how is it applied by the Court of Justice of the European Union (hereinafter CJEU) 

and by national courts? The application is not uniform across Member States. National Courts interpret 

CJEU case law differently. The training programs developed in the materials integrate EU and national 

laws in a comparative perspective. The interaction among judges belonging to different legal traditions 

require a comparative approach when determining divergences and convergences in the application of 

EU fundamental rights at national level.  

The training programs not only adopted a comparative approach but also a cross-sectoral perspective 

concerning the application of Article 47. Does Article 47 CFR apply in the same way in the field of 

consumer protection and in the area of data protection? If the Court of Justice has established that 

precautionary measures represent a due effective remedy in the one field, could (or should) the national 

judge align to this conclusion in other fields of EU law? Is it the sector that should guide judicial 
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interpretation or should other elements be considered including, e.g., the emergence of fundamental 

rights affected by the infringement of EU law? These are among the questions of a cross-sectoral training.   

The project has focused on how Article 47, applied to different sectors, maintains uniform features or 

reflects differences that may result in divergent interpretations at national level.    

● Training on the impact of EU law upon a specific national system or across the multiple 

national systems? How to take national specificities of multiple legal systems into 

account when training on EU law enforcement? 

Harmonisation of law in Europe has never implied uniformity. This accounts for both law making and 

legal interpretation. A national judge must apply EU law together with national law within a multilevel 

system of legal sources, in which the primacy of EU law may not simply lead to overwriting national 

legislation by means of disapplication. The specificities of national legal systems remain an important 

reference point for the sound application of EU law and judicial training is often meant to address this 

critical task in a judges’ daily work. In this regard, targeting judges of the same Member States only 

presents some advantages. 

Yet, the modes of this difficult intersection of legal sources represent a challenge for lawyers and judges 

in all Member States. With due account for national specificities, judicial training may facilitate the sharing 

of interpretive practices and stimulate innovative paths for a better harmonization of the European legal 

culture. A useful example is the impact analysis of preliminary rulings in multiple Member States, as 

presented by the FRICoRe Casebooks, based on the experience learnt in previous judicial training 

projects (including JudCoop, Actiones and ReJus).  

● A case-based approach: how to design hypothetical case-based Q&A sessions? 

The FRICORE project has used hypotheticals based on real cases drawn from CJEU case law to promote 

comparative conversations among national judges. 

Drafting the appropriate hypotheticals is quite challenging given the different legal and cultural 

backgrounds national judges come from. The exercise combines EU and comparative law since the 

application of fundamental rights in an individual legal system is the outcome of an interaction with 

vertical and horizontal dimensions. 

The aim of the materials and the workshops is not only to compare the different solutions that national 

judges would choose, but to compare the legal reasonings that they would use. 

The aim is to evaluate the application of EU fundamental rights to the decision of the case and, in 

particular, Article 47 CFR on the right to effective judicial protection.  

In order to ensure that a minimum level of participation of every judge is warranted and operating in a 

condition of limited knowledge about EU law and of its application, the structure of the hypotheticals 

includes multiple level of discussion: a first level with a relatively simple factual situation, where the aim 

is the application of EU law and in particular fundamental rights to the case at stake; by adding levels to 

the analysis and therefore variables to the factual initial hypothesis, often expressive of the different 

solutions present in the various Member States, the project intends to promote a conversation that 

permits differences to emerge and foster the discovery of the potential reasons for divergent 

interpretations of CJEU case law. 
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● How can training effectively take advantage of modern technology and distance 

learning? 

If the Covid19 pandemic has eventually imposed a major shift towards the ‘webinar format’ of judicial 

training, the use of distance communication technologies has long been experienced in different fields of 

education and training (see, for judicial training, EJTN, Judicial training Methods. Distance Learning Handbook, 

2020). E-learning (or electronic learning), intended as “learning facilitated by the use of electronic (digital) 

resources […] usually delivered over the internet (online learning)” (EJTN, Distance Learning Handbook, p. 

60), provides several opportunities for trainers and trainees, enhancing flexibility and often stimulating 

trainees’ contribution well beyond the ‘webinar format’. Access to technologies (for both trainers and 

trainees) may be an obstacle or, again, a stimulus for innovation. Also the risk that e-learning results in a 

merely isolated experience for the single learner is a methodological challenge for trainers, who will be 

forced to experiment new forms of team-working and peer-collaboration to be facilitated online. 

Notwithstanding the constraints related with the current pandemic, trainers are invited to consider when 

and for which objectives e-learning may offer a relevant contribution to judicial training, often 

complementing rather replacing face-to-face training, whose capacity to concretely involve participants in a 

mutual learning process is hardly reached through the mere use of technology. 

The FRICoRe ‘Training for Trainers Programme’ has gradually offered the opportunity to test some e-

learning tools inviting trainers to share their views about their usefulness and the possible improvements 

for a better experience by judges and lawyers. 
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2. THE METHODOLOGY DEVELOPED IN THE FRICORE PROJECT 

1.1. The Mutual Learning Process: Continuous Involvement 

Nowadays, the development of a judicial training methodology is influenced, on the one hand, 
by the aim of meeting specific training needs that reflect the changes in the surrounding legal and 
social context and, on the other, by the availability of new tools. 

With regard to the first point, one of the main challenges lies in the need to work within an increasingly 
complex multi-level framework characterised by the presence of a plurality of enforcers at national and 
supranational levels. As a result, it has become increasingly necessary to bring the national judges of EU 
Member States closer to the principles and dynamics of the EU, as well as promote mutual trust among 
judges from different Member States. In fact, in this context, knowledge of the guiding principles, such 
as effectiveness, proportionality and dissuasiveness, and a command of fundamental mechanisms 
represent an indispensable compass for every European judge.  

With regard to the availability of new tools, today judicial training can take advantage of IT and web-
based resources in order to circulate teaching materials and to create networks among magistrates who 
can participate in both national and transnational training events. In particular, the Covid19 pandemic 
has contributed to moving digital resources and platforms from supporting tools to the front and centre 
of the learning experience. Therefore, the FRICoRe project, compared to its predecessors, has given 
more space to and strengthened the use of e-learning. Using e-learning represents both an added value, 
as it provides opportunities for trainers and trainees to enjoy more flexibility, and a challenge, as it requires 
both groups to adapt to the specificities of this learning method. 

Mutual learning and a multiple training tools approach: the collaborative process of casebook building 

Throughout its duration, this project has involved national judges and lawyers. It is based on the creation 
of thematic networks of judges who collaborate with the research team independently from their 
participation in individual workshops and who also provide case law and indicate which national 
developments would be the most relevant to the project. Judges belonging to the network also contribute 
to the preparation of material, which they discuss and critically evaluate during the transnational and 
national workshops in addition to their participation in the revision which takes place after the 
workshops.  

The “Workshops” represent the main tools used in the FRICoRe project in order to build a mutual 
learning experience that involves judges both as trainers and trainees. However, it is not considered a 
self-standing activity disconnected from the other training tools or a final output. The development of a 
caselaw Database as well as the preparation of Casebooks are at the same time instrumental activities 
with respect to the Workshop preparation and follow-up activities in that they further develop knowledge 
and materials shared within the Workshop.  

 

 

 

 

 

 

*This section builds upon the Rejus Guidance for Trainers. 

  

https://www.rejus.eu/sites/default/files/content/materials/5.3_ws1_-_output_4_-_rejus_guidance_for_trainers.pdf
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In order to enable this process, a selection of participants in the workshop is informed of the aims of the 
project. Priority is given to judges who submit preliminary references and who participate in judicial 
dialogue within their system and with the courts of other Member States. A balance between the lower 
and higher courts is instrumental to exploring how internal judicial dialogue interacts with the dialogue 
between the national and European courts. Gender and geographical balance also represent selection 
criteria. 

The design of a workshop therefore starts many months ahead of time, and is itself a cooperative venture 
with the participants as well as with the network of judges who participate in the project more broadly. 
It moves from a joint effort between academics and a network of national judges and aims to identify 
the core decisions of the CJEU in a given domain as well as the different forms of impact these judgments 
are making in several Member States jurisdictions. Decisions are not examined as isolated from one 
another; instead, they are clustered within groups of judgments addressing similar issues, and that 
possibly regard different jurisdictions. This approach enables trainers to take a comparative legal analysis 
into account, showing how similar principles may have different impacts depending on the specific 
context of each legal system. At the same time, this analysis contributes to the development of the 
Database, the drafting of the Casebook and to Workshop preparation. The selection of material, 
identification of the most relevant issues, and description of the different impacts in various Member 
States is the outcome of a process that will last the entire duration of the Project. 

 

DEVELOPMENT OF A 

CASELAW DATABASE 

DRAFTING OF 

CASEBOOKS AND 

OTHER TRAINING 

MATERIALS

TOOLS DEVISED 

FOR WORKSHOPS 

UPDATED AND FINE-TUNED in 

light of COMMENTS AND 

SUGGESTIONS RAISED DURING 

AND AFTED EACH WORKSHOP 
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Mutual learning and workshop structure 

The workshop structure reflects the same cooperative dynamics.  

First, learning methods characterised by passive roles for attendees are set aside and introductory sessions 
are combined with round tables and interactive sessions.  

Introductory sessions often involving key-note speeches from the EU and national courts aim at 
providing workshop participants with a clear picture of the questions to be addressed as well as the legal 
and conceptual background in which these questions arise. They build on the casebooks and develop sets 
of issues to be discussed in round tables and in hypothetical scenarios. 

Questions are then addressed in roundtables of academics and judges in order to provide the attendees 
with a perspective that is as wide as possible. The presence of trainers with different backgrounds makes 
the training wider and more effective indeed, ensuring an accurate analysis of the matter from several 
different viewpoints.  

Roundtables are followed by the discussion of a practical case. The hypothetical situation distributed in 
advance allows judges to be confronted with the application of the principles defined by the CJEU. The 
discussion among judges coming from different legal systems offers the opportunity for a comparative 
assessment of the application of CJEU case law. This is an example of horizontal judicial dialogue in 
practice. 

Once the questions as well as the conceptual and legal backgrounds are presented, the core of the 
workshop is represented by interactive sessions which are the key to a training event aimed at allowing 
all participants to exchange skills and views. This is, in fact, the phase in which the most recent findings 
on the effectiveness of ‘hands-on’ learning in the field of judicial trainings are put into practice.  

These sessions require distribution of about 10/15 people into small groups, submission of the same 
hypothetical case study to each as well as the active participation of each judge in the discussion of the 
case (see examples in the second part of this document). To apply the FRICoRe methodology, one or 
more trainers act as facilitators and are in charge of stimulating and guiding the discussion by presenting 
the hypothetical case that is to be addressed, by asking questions to the working group, and suggesting 
cues drawn from current law as well as case law. The Guidance for the trainers offers some background 
knowledge on the relevance of principles in secondary EU legislation to help them anchor the discussion 
on a clear legal bases. Here judicial dialogue is critical: through reference to decisions from the CJEU, 
“clustered” by issues and topics, the trainer may demonstrate how national legislation from different 
jurisdictions may be interpreted in conformity with EU law and to what extent some concrete issues 
might be better addressed if new questions were referred to the Court of Luxembourg.    

In addition to activities carried out by the facilitators during group sessions, the active engagement of 
attendees is also encouraged before the workshop takes place. Training materials and the hypothetical 
cases that are to be discussed are sent electronically at least two weeks prior to the training event so that 
participants may familiarise themselves with the topics which will examined and draw their attention to 
the main topics before the training workshop begins.  

Active participation is a determining factor for achieving training objectives, since it allows participating 
judges to apply newly learned theoretical knowledge first hand, allowing them to exchange views and best 
practices with colleagues from other national courts or countries, and to sharpen practical skills such as 
problem-solving, cooperation, or assertiveness. 

Finally, after analysing hypothetical cases separately, participants are given the chance to summarize and 
compare issues raised within their respective working groups in plenary sessions. In this last phase, the 
same participants from the theoretical introduction session can then complete the initial theoretical 
framework by discussing issues and solutions, as well as similarities and differences that emerged during 
examination of the hypothetical cases. 
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Moreover, to recall the importance played by technology in this project once again, the use of a 
videoconferencing platform characterised all the three TTTWs. The first of the three workshops 
dedicated to Sanctions and Remedies was hosted fully in remote conditions, while the two workshops, on 
Collective Redress and on the Powers of the Courts and Duties of Cooperation, were organised in hybrid mode, with 
some attendees participating in person and some following online. These modalities did not affect the 
overall structure of the workshops, as the interactive sessions were organised by treating the virtual 
attendees as a single group. Moreover, this represented an opportunity to collect specific feedbacks to 
improve the e-learning experience. 

 

Mutual learning: a circular process based on dialogue 

The above process can be considered circular overall, both with regard to the workshop structure — 
since roundtables, working groups and plenary sessions alternate one after another in succession — and 
with regard to the workshop outcomes themselves. In fact, since every stage of the workshop can be 
characterised by the active participation of both academics and legal practitioners, this leads to a 
continuous exchange between knowledge and experience, which feed each other and thereby ensure a 
mutual learning process. 

With regard to the contents of the training curriculum, no judicial trainer can ignore the increasingly close 
interdependence between national legal orders and EU law.  

For this reason, it is important to consider that a judicial training event must necessarily provide a wide 
range of tools that are useful to fully understand and cope with the effects of such interaction.   

One must also bear in mind that building a European area of justice requires the strengthening of judicial 
cooperation among magistrates from different Member States above all. 

  

Besides exploiting available technologies — creating a mailing list or encouraging the exchange of e-mail 
addresses for instance — it is also possible to build a network that judges may use beyond the conclusion 
in the strict sense of the subject of the single training event.  

In light of this, the keyword for the FRICoRe method is definitely dialogue. In fact, dialogue can be 
considered an object of analysis on the one hand — since a judicial trainer cannot refrain from 
highlighting the effects of the judicial dialogue and the mutual influence between national enforcement 
authorities and the European courts — and on the other, it should be considered a concrete approach 
to be put into practice by judicial trainers in every training event in order to encourage the active 
participation of attendees and the related consequences of development of practical skills and the creation 
of judicial cooperation networks. 

 

1.2. Operational Aspects. The Three Phases of a Training Workshop 

 

The structure of a FRICoRe workshop can be divided into three phases. 

The preliminary phase is aimed to design the training curriculum, select participants and build teaching 
instruments. 

➢ Planning the training curriculum: first of all, the training aims to be achieved must be precisely 
identified and, as a consequence, the contents that will be addressed. Once these aspects have 
been defined, it is therefore possible to identify the most suitable trainers. In doing so, in 
accordance with the FRICoRe approach, it is important to involve both academics and legal 
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practitioners as trainers in order to guarantee a thorough analysis of each subject from different 
perspectives. Both in the planning of the programme and in the choice of trainers, it may be 
particularly useful to take the results of the evaluation questionnaires distributed in previous 
workshops into consideration, putting comments and suggestions received from earlier events 
into practice. 

➢ Selection of participants: takes place through a Call for Judges on the website in accordance with 
pre-determined criteria. Firstly, knowledge of and experience with the topic to be addressed is an 
essential precondition for implementing the mutual learning process. A good command of 
English is obviously another fundamental requirement for the transnational workshops. 
However, assessment of the applications is also based on further criteria such as: a balance in 
terms of gender, age and nationality as well as a heterogeneity of different tiers of the judicial 
system and non-judicial authorities. At the end of the application assessment candidates are 
notified via e-mail on the result of the selection. 

➢ Preparation of training materials: the drafting and sending of relevant materials to selected 
participants is intended to enable them to prepare in advance for the issues to be dealt with, 
thereby encouraging their active participation in workshop discussions. Future attendees are 
provided with a Casebook focusing on the subject of the workshop and supported by an Annex 
of hypothetical cases to be discussed within the working groups. The Casebook is written in 
cooperation with academics, scholars and legal practitioners and provides a thorough analysis of 
the entire lifecycle of a number of leading cases related to the workshop subject: from the 
preliminary reference to the European Court of Justice to the impact of the European decision 
on the national legal order. In this first stage participants receive a draft version of the text that 
will be integrated and refined (before being definitively published on the website) after the 
seminar's conclusion with collaboration from the participating judges themselves. 

As discussed in paragraph 2.1, a FRICoRe seminar is characterised by the continuous alternation of three 
different types of activities. These activities cyclically take place over the course of around two days 
and involve a target group of about 30. 

➢ Roundtables: each FRICoRe workshop starts with a roundtable that aims to frame the subject 
that is to be examined. This kind of training meeting is generally characterised by the opportunity 
of interaction between trainers and the audience as well as among trainees themselves. In the 
context of a FRICoRe roundtable, trainers are in charge of first providing a theoretical framework 
of the issues to be addressed and, afterwards, of stimulating and coordinating the discussion 
between and among themselves and with the attendees. In order to maximise the participation 
of trainees, as stressed above, each panel consists of speakers with skills and experiences 
developed in different contexts and fields, from lecture rooms to courtrooms.  

➢ Working groups on hypothetical cases: following introduction of the main topic, both in 
presence participants and participants following on remote are divided into small-groups (about 
10-15 people) which are provided with the same hypothetical cases to be discussed. Since , as 
mentioned above, participating judges and lawyers are informed ahead of time about case study 
content, these sessions start with a short presentation of the hypothetical case to be analysed in 
order to dedicate as much time as possible to open discussion. Drafting the hypotheticals is an 
exercise that combines EU and comparative law since the application of fundamental rights in 
individual legal systems is the outcome of an interaction with vertical and horizontal dimensions. 
Specifically, the structure of the hypotheticals includes multiple levels of discussion: a first level 
with a relatively simple factual situation, where the aim is the application of EU law and in 
particular fundamental rights to the case in question; by adding levels to the analysis and therefore 
variables to the factual initial hypothesis, often expressive of the different solutions present in the 
various Member States, the project intends to promote a conversation that permits differences 
to emerge and foster the discovery of the potential reasons for divergent interpretations of CJEU 
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case law.  
The effectiveness of these sessions lies in the fact that each participating magistrate not only 
applies their legal expertise to address the issues raised, but also points out difficulties and/or 
best practices that are directly drawn from their own professional experience, thereby fuelling a 
mutual exchange of knowledge and information.       

➢ Plenary sessions: the cycle ends with a joint session, in which all participants present the issues 
and solutions that emerged within their respective groups and draw final conclusions. In a two-
day workshop, the succession of the above three activities can be replicated as many as four times, 
considering a morning and an afternoon session each day.    

The follow-up after a workshop is as important as its execution, since it is only in this phase that it is 
possible to evaluate and disseminate the results of the training event and to further build upon Workshop 
outcomes by developing the Database, Casebook, future Workshops and the e-learning module.  

➢ Evaluation of training activities: at the end of the workshop, an evaluation questionnaire is 
distributed to measure participants’ satisfaction and in order to understand the strengths and 
weaknesses of the event and improve the quality of subsequent teaching activities. The 
questionnaires — which may contain open questions and/or numerical indicators — are aimed 
at investigating the effectiveness of activities in terms of learning new knowledge and skills as 
well as the opportunity to use them in everyday professional practice. Once collected, the results 
are processed and summarised in an evaluation report. It is also important to allow trainees to 
communicate their impressions long after the conclusion of the evaluation procedure, for 
example by leaving an e-mail address, to which judges can send their comments on the actual 
impact of the training workshop on their professional activity in the long run. 

➢ Review, updating and integration of teaching materials: as specified above, the Casebook 
sent to participants in advance of the workshop is a draft version of the document that will 
officially be published on the FRICoRe website at the conclusion of the project. To this end, 
participants are informed during the workshop on how to contribute to the updating and refining 
of the draft Casebook later: above all by suggesting relevant national and EU decisions to be 
published on the online FRICoRe case-law Database. During this follow up phase, the organising 
team is therefore in charge of collecting such suggestions and coordinating the mutual 
development of the Casebooks and Database in light of these. 

➢ Dissemination of the results: once updated and refined, the Casebooks (as well as other training 
tools described in the following paragraph) are ready to be published on the website. More 
specifically, the publication of training materials is scheduled after the completion of the project 
and is aimed to enable legal practitioners interested in the topics addressed to have a point of 
reference that is freely available and accessible as well as useful to their daily professional 
activities. Following publication, FRICoRe training materials are also available to the wider public 
and are not reserved exclusively for workshop attendees. The participation of the national training 
institutions is a key feature of the project in order to disseminate the material and further adapt 
it to national training needs. Therefore, from this perspective, the FRICoRe project provides not 
only a mutual learning process implemented during the course of each specific workshop but a 
long-term learning system as well that is usable beyond the project duration itself.  

 

 

1.3. Operational aspects. The Training Materials Available  
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The FRICoRe instruments can be divided into two categories: workshops and training materials. The 
latter are meant to be used both as preparation tools in view of training events and as a "tool box" for 
the daily application of EU law and case law by legal practitioners and scholars. 

As we have just seen, this dual feature is typical of the Casebooks in particular, conceived both as a 
support for the preparation of attendees to the seminars and, in their final version, as a long-term point 
of reference for training institutions and individual legal practitioners regardless of their participation in 
a FRICoRe event.  
The close connection between this specific instrument and the workshops emerges from numerous 
elements. First of all, it is necessary to highlight that each of the 5 Casebooks created during the project 
reflect the subjects addressed in the sectoral TTTW. As a result, we have the following materials specific 
to the organised workshops:  

➢ FRICoRe Casebook “Effective Consumer Protection and Fundamental Rights 

➢ FRICoRe Casebook “Effective Justice, international protection and Fundamental Rights in Asylum 
and Immigration” 

➢ FRICoRe Casebook “Effective Data Protection and Fundamental Rights 

➢ FRICoRe Casebook  “Judicial Protection of Health as a Fundamental Right” 

➢ FRICoRe Casebook “Fundamental Rights and Non-Discrimination: Effective Protection in light of 
Article 21 of the Charter” 

 
The Casebook structure itself reflects the method followed by the work-groups for the discussion of 
cases: it starts by identifying main questions, then reports answers provided by EU and case law and, 
finally, examines the impact of such EU rules on the national legal order that made the preliminary 
reference and then all the others.  
Cases are examined throughout their life-cycle during the three phases of the referral procedure to the 
CJEU: from the request for a preliminary reference by a national court, to the CJEU decision and the 
final judgment of the referring court in application of the European ruling. Where possible, the analysis 
also extends to cases in which European jurisprudence is applied by Member States other than those of 
the referring court. The key training message is that the full understanding of a case must contextualise 
the legal environment where the preliminary reference has arisen. The autonomy of the EU legal order 
has to be integrated into the cooperative structure embedded in the preliminary reference procedure. 
 
Thanks to a comparative approach, the analysis of a plurality of legal systems makes it possible to 
demonstrate how the application of EU law, principles and jurisprudence is influenced, in practice, by 
the different remedies and procedures envisaged at a national level, as well as by the different 
constitutional traditions and institutional architecture. Nor is the Casebook analysis limited only to the 
effects of interaction between the European and national courts (so-called “vertical” dialogue). It also 
extends to the mutual influence among domestic courts, or non-judicial authorities too, in adjudicating 
similar cases in light of European law (so-called “horizontal” dialogue). 
 
Another important training instrument is the Rejus-FRICoRe Database, which can be consulted on the 
project website (https://www.fricore.eu/content/database-index). The Rejus-FRICoRe database is 
organised around themes related to the impact of fundamental rights on areas of substantive law. It 
addresses the impact of Article 47 CFR on a Member State’s case law, with regard to the right to effective 
judicial protection and the principle of effectiveness. It focuses on enforcement of fundamental rights 
and the choice of remedies against their violation, exploring how the principles of effectiveness, 
proportionality and dissuasiveness are defined and applied by European and national courts.  
The data base also adopts the life-cycle approach. Cases are examined throughout their life-cycle during 
the three phases of the referral procedure to the CJEU: from the request for a preliminary reference by 
a national court, to the CJEU decision and the final judgment of the referring court in application of the 
European ruling. Where possible, the analysis also extends to cases in which European jurisprudence is 
applied by Member States other than those of the referring court.  

https://www.fricore.eu/content/database-index
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The Database can therefore be considered an instrument that makes the entire life-cycle of a case more 
easily visible, since it examines not only the phases of the referral procedure (ascending and descending) 
but also the two kinds of dialogue (vertical and horizontal) between the European and the national courts. 
On a practical level, this is made possible thanks to the constant updating of cases by judges and scholars 
who suggest national and European decisions and report their developments and links.  
Finally, a case search is facilitated by the possibility of referring to multiple research criteria, on the basis 
of which the cases are clustered, such as “Member State,” “Area of Law,” or “Relevant Principles.”  

 
 
The last two FRICoRe instruments are the Guidelines for Judges and the present Guidance for 
Trainers. 
The former is conceived as an operative tool, complementary to the Casebooks, that is specifically 
addressed to judges and enforcers and that aims to provide practical criteria for addressing national cases 
involving the protection of rights based on EU law and fundamental rights. It consists of one 
introductory and general chapter and three sections concerning the three project areas.  
The Guidelines are designed as a support instrument for choosing effective procedures and remedies in 
the fields of consumer protection, migration, data protection and possibly other areas. Indeed, one of 
the aims of the Project is to understand the extent to which general criteria exist for applying Article 47 
CFR and other general principles of EU law in the enforcement of any right based on EU law and 
whether these general criteria may be derived from the analysis developed in the three project areas. 
These criteria exist to some extent, although their concrete application may diverge from case to case or 
from sector to sector. 
It is important to stress the close connection between this tool and the training workshops, since the 
method suggested has been developed and improved in light of the comments and suggestions raised 
during discussions among the participants. 
 
As specified in the beginning, the present Guidance is specifically addressed to training institutions and 
individual judicial trainers interested in applying a learning method developed to face the growing 
complexity of a multi-level legal framework.  
Based on the assumption that the best way to understand the dialogue between the courts is to encourage 
dialogue among judges, the purpose of this document is therefore to describe the materials and the 
training events grounded in this approach. 
 
In addition to these materials, an e-learning module will be available based on topics addressed during 

the TTTWs. Moreover, the e-learning module mirrors the structure of the workshops and thus 

incorporates the same horizontal and cross-sector approach on the same three areas (Sanctions and 

Remedies, Collective Redress, Powers of the Courts and Duties of Cooperation). 

 
 
To recap, in addition to the national and transnational workshops, the FRICoRe instruments for judicial 
training are: 

CJEU 

preliminary ruling 

Final judgment  

MS court 

MS court 

preliminary reference 
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To conclude, it is appropriate to point out the circularity and mutual interaction among all the FRICoRe 
instruments, which feed one another thanks to a process of continuous refinement and updates carried 
out during the project by all subjects involved both as trainers (academics, scholars and legal practitioners) 
and learners (judges participating in training events). 
 
 
 
  

➢ 5 Casebooks (one for each project area) 

➢ The ReJus-FRICoRe Database 

➢ The Guidelines for Judges 

➢ The Guidance for Trainers 

➢ The e-learning module 

Training materials 

5 Transnational Training 
Workshops (TTWs)

5 
Casebooks

3 Transnational “Training 
the Trainers” Workshops 

(TTTWs)

e-learning 
platform

The mutual development of training events and training materials 
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3. THE FRICORE METHODOLOGY APPLIED IN PRACTICE: 

DESIGNING A TRAINING MODULE ON JUDICIAL DIALOGUE AND 

FUNDAMENTAL RIGHTS 

The FRICoRe Project has developed two lines of training: the first one related to specific areas of law 

and the main applications of the Charter in those fields, mainly examined through the lenses of judicial 

dialogue between European and national courts (so for the areas of consumer protection, data protection, 

non-discrimination, asylum and immigration and health); the second one taking a horizontal approach 

and cutting across sectors to discuss the applicability of general principles stemming from the application 

of Article 47 CFR and the principle of effectiveness.  

The present Section builds on this horizontal dimension with a focus on the three main project topics: 

a) the duty of cooperation binding courts and their power to ex officio raise questions concerning the 

violation of rights based on EU law; 

b) the right to an effective remedy and the duty to provide for effective, proportionate and dissuasive 

sanctions and remedies; 

c) the right to an effective remedy in the field of collective redress. 

The multiple project dimensions, vertical and horizontal, are reflected in the variety of training tools and 

offer a diversified reference framework for trainers. While focusing on the horizontal dimension, this 

Section can be read in combination with the five FRICoRe sectoral Casebooks (that will be available 

here: https://www.fricore.eu/content/materials).  

The present Section addresses the horizontal applicability of fundamental rights and in particular of 

Article 47 CFR to different areas (consumer protection, data protection, non-discrimination, health, 

asylum and migration) in the field of ex officio powers and the duty of cooperation. It also examines 

whether the applications developed in one area may be usefully applied to other areas. By horizontal 

application or horizontal dimension of fundamental rights we mean the possibility to apply the same 

principle, rule or fundamental right across different areas of EU law.  

The horizontal nature of Article 47 CFR has been recognised by case law and in the scholarly debate. 

Article 47 CFR, that defines both the procedural and the substantive dimensions of the right to effective 

judicial protection, applies to all “rights and freedoms guaranteed by the law of the Union” and therefore 

to all the areas in which EU law applies. This approach is consistent with Article  51 CFR defining the 

scope of application of the Charter having regard to the implementation of EU law by Member States. 

Moreover, even where Article 47 CFR does not specifically apply but Article 19(1) TUE is relevant (since 

its scope of application is wider than the one of the Charter), Article 47 CFR shall be duly taken into 

consideration for the purpose of interpreting Article 19(1), second paragraph, TUE on the Member 

States’ duty to provide effective remedies for an effective judicial protection (CJEU, C-430/21, RS, 22 

February 2022, para. 37) with due account to the overarching principle of sincere cooperation1, which is 

                                                           

1 “Under the principle of sincere cooperation laid down in Article 4(3) TEU, it is for the courts of the Member 
States to ensure judicial protection of a person’s rights under EU law. In addition, Article 19(1) TEU requires 
Member States to provide remedies sufficient to ensure effective legal protection, within the meaning in particular 
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strictly connected with the principle of effective judicial protection2. In relation to ex officio powers, Article 

47 CFR has been interpreted by the CJEU in light of the principle of sincere cooperation under Article 

4(3), TEU (CJEU, 28 February 2018, C‑3/17, Sporting Odds Ltd). The application of Article 47 has 

highlighted the connection between rights, remedies and procedures and the importance of enforcing in 

Member States the rights regulated at EU level. Article 47 certainly applies to all the rights of the Charter 

and to areas where the Charter is silent but fundamental rights emerge from primary or secondary 

legislation and the common constitutional traditions. 

Article 47 has been the most cited provision of the Charter both in EU and national case law. Its relevance 

however, varies significantly across areas, across countries and even within countries among various 

courts (see FRA 2018).   

It is not the scope of the Guidance to identify the causes and drivers of these differences. More modestly, 

the aim is to explore whether the principles developed by CJEU and national courts in one area, when 

applying Article 47 CFR, can be applied to other areas. In other words, to what extent the horizontal 

nature of Article 47 CFR finds its limits in the specificities of each legal domain. 

Increasingly, when applying Article 47 CFR, the CJEU makes references to applications in areas different 

from the one to which the case belongs (see, e.g., CJEU, C-73/16, Puškár), but so far it has not engaged 

into an analysis of the different applications and the reasons of diversity. 

It is very important, e.g., for a judge who needs to decide a data protection case, to know whether the 

caselaw applying 47 CFR to consumer protection may be applied entirely or only partially. The defensive 

tendency of national judges is to refer to cases applying Article 47 CFR to the same areas but this is not 

a necessary constraint, given the horizontal nature of Article 47 CFR. Broadening the range of applicable 

case law related to Article 47 may provide national judges with a wider array of instruments. 

Although the two principles do not perfectly coincide, as their content and scope of application is partially 

different, a similar horizontal dimension to the one of Article 47 CFR may be referred to the principle of 

effectiveness. In its multiple dimensions (also including the right to an effective remedy before a Court; 

as acknowledged by the CJEU since Case C-14/83, von Colson, para. 23), the principle of effectiveness has 

been indeed applied in all areas of EU law and has been at the basis of the court’s duty to ex officio raise 

questions inherent to the violation of EU law in the field of consumer protection (starting with Pannon, 

                                                           

of Article 47 of the Charter, in the fields covered by EU law” (CJEU, 14 June 2017, C‑685/15, Online games, para. 
54). 
2 See Opinion of Advocate General Tanchev, delivered on 16 September 2021, C-177/20, ‘Grossmania’: “The 
principle of effectiveness is deduced (as is the principle of equivalence) from the principle of sincere cooperation 
enshrined in Article 4(3) TEU (Judgment of 24 October 2018, XC and Others (C 234/17, EU:C:2018:853, ‘the 
judgment in XC’, paragraph 22)). According to paragraph 23 of the judgment in XC, ‘the requirements stemming 
from those principles apply both to the designation of the courts and tribunals having jurisdiction to hear and 
determine actions based on EU law and to the definition of the procedural rules governing such actions’” (paras 
41-2); “in accordance with the principle of sincere cooperation (Article 4(3) TEU), ‘the Member States are required 
to nullify the unlawful consequences of a breach of [EU] law’ and ‘it is for the authorities of the Member State 
concerned to take the general or particular measures necessary to ensure that [EU] law is complied [with] within 
that State … While they retain the choice of the measures to be taken, those authorities must in particular ensure 
that national law is changed so as to comply with [EU] law as soon as possible and that the rights which individuals 
derive from [EU] law are given full effect’.” (para 24). 
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C-243/08). The extent to which such applications have been uniform across sectors or has generated 

different approaches depending on the rights at stake is also explored within this Section.   
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3.1 Designing a training module on Powers of the Courts and Duties of 

Cooperation 

3.1.1. Introduction 

The design of training in the field of powers of the courts and duties of cooperation builds on the 

methodological questions raised above on the increasing relevance of EU law in the field of enforcement 

of rights based on EU law and the several issues posed to judges and lawyers by the possible tensions 

between EU law and the principle of national procedural autonomy, especially when attention is paid to 

the Charter of Fundamental Rights, its Article 47 and the principle of effective judicial protection.  

Moving from this perspective, a trainer will be confronted with several issues, including:  

i) Whether Article 47 CFR and the principle of effective judicial protection is relevant and applicable to 

the scope of national courts’ powers and duties of cooperation as provided by Member States in different 

sectors of EU law;  

ii)  How does it affect the dispositive principle and the relationship between judges and parties 

iii) Whether some possible applications of the general principles of EU law and of Article 47 CFR in one 

sector might be extended to other sectors;  

iv) Whether, in connection with the power to investigate certain matters ex officio and the duty of sincere 

cooperation, the principles apply uniformly in different sectors;  

v) Whether the application of Article 47 is uniform across sectors.  

In order to meet these objectives, the Section takes a casuistic approach through the lenses of the Court 

of Justice of the EU (hereinafter: CJEU) and, albeit to a lesser extent, the European Court of Human 

Rights (hereinafter: ECtHR) with regard to various Project sectors with special regard to consumer 

protection, data protection and non-discrimination, health, and immigration law.  

The analysis begins with ‘question design’, proposing various questions related to the impact of Article  

47 CFR on the powers of national courts and the duty of cooperation between the judge and the parties. 

Developing a ‘case-approach’, it proposes a hypothetical situation which leads to an analysis of the case 

law in a specific sector.  

Then, the section “Cross-sectoral perspectives” offers a few examples to trainers on how to possibly 

engage trainees in a discussion concerning the applications of principles in similar (real or hypothetical) 

cases concerning other sectors.  

Offering some background knowledge about the relevance of principles in secondary EU legislation may 

help trainers anchor the discussion upon clear legal bases. To this end, the “legislative box” section briefly 

refers to the normative references which are useful for the reading of the cases through which the analysis 

is developed.  

Consistently, the following paragraphs provide some background information on the powers of courts 

and duties of cooperation in the various sectors included in the analysis. In the context of ex officio powers 

of courts, we begin from the perspectives of consumer and data protection, which are the fields in which 

the contributions of EU law have so far been more important. Discussion of the duty of sincere 
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cooperation starts from the perspective of migration and asylum, which is the sector in which this duty 

has primarily emerged. 

 

 

 

 

 

 

 

 

 

 

 

3.1.2.  

 

 

3.1.3. General principles of EU law, powers of the court and duties of cooperation 

 

By answering questions that have arisen in relation to the powers and duties of courts, the following 

paragraphs provide background information on these topics in the various sectors addressed by the 

FRICoRe project. This is conducted through the lens of Article 47 CFR and general principles of EU 

law.  

 

3.1.4.  Ex officio powers of Courts 

The ex officio powers of national courts in relation to EU law is a topical issue giving rise to legislative and 

judicial interventions at the European and national levels. In recent years, the CJEU has dealt with a 

variety of cases concerning, for example, when national courts may, on its own motion, assess a violation 

of EU law.  

 

Question 1 - Role of Article  47 CFR and general principles of EU law 

Which is the impact (if any) of Article 47 CFR and of the general principles of EU law on the scope of 

Courts’ powers to assess a violation of EU law, lacking an allegation on the subject by the parties?  

This question explores the impact of Article 47 CFR and of the general principles of EU law on the scope 

of Courts’ powers to assess a violation of EU law. An effective reaction against a violation of EU law 
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requires a full rejection of legal effects to any illegal provision. Nonetheless, the procedure and the 

requirements for that rejection may vary in different legal orders.  

The principles of effectiveness and equivalence have an increasing relevance on the development of both 

substantive and procedural law, enhancing the link between the two aspects. In particular, their impact 

on ex officio judicial powers is significant. CJEU decisions, aiming at ensuring effective protection of 

fundamental rights, tend to broaden those powers, allowing the judge to declare the violation of EU law 

and/or rights and freedoms, even where there is no corresponding provision in national procedural 

legislations.  

It is useful to recall that, in civil proceedings, ex officio powers lead to deviations from the general rule that 

confines the proceedings to the claimant’s initiative, grounds for the claim and evidence submitted. Ex 

officio judicial powers should be linked to, but distinguished from, the ones of administrative authorities, 

especially when used in investigatory phases (i.e., before adjudicatory proceedings have commenced 

against a potential infringer). In this latter area, ex officio powers are often provided for by law, including 

EU law, in order to improve the effectiveness of enforcement. Clear examples are provided by recent 

EU reforms on both data and consumer protection, in which enforcement powers of national 

administrative authorities have been extended. 

Finally, it should be noted that, in recent case law outside of the selected areas, the CJEU has interpreted 

Articles 49 and 56 TFEU in light of Article 47 CFR (Online games, C-685/15). The Court stated that under 

certain conditions, it is compatible with EU law, and notably with Article 47 CFR, a national procedural 

system according to which, in administrative offence proceedings, the court called upon to rule on the 

compliance with EU law of legislation restricting the exercise of a fundamental freedom of the EU, is 

required to examine the facts of the case of its own motion before putting it in the context of examining 

whether administrative offences arise. In order to be compatible with EU law, and with Article 47 CFR, 

the system does not require the court to replace the competent authorities of the Member State concerned, 

whose task it is to provide the evidence necessary to enable the court to determine whether that restriction 

is justified. 

In this respect, the Sporting Odds case (C-3/17) should be recalled, according to which Article 56 TFEU 

and Article 4(3) TEU, read in conjunction with Articles 47 and 48 CFR, does not require national 

legislations to provide for the ex officio examination of the proportionality of measures restricting the 

freedom to provide services and which puts the burden of proof on the parties to the proceedings. The 

CJEU repeated this opinion again a year later in PI vs Landespolizeidirektion Tirol (C‑230/18, para 82): 

“While those courts may be required, under national procedural rules, to take the necessary measures in 

order to encourage the production of such evidence, they cannot, in contrast, be required to substitute 

themselves for those authorities in setting out the justifications which it is the duty of the latter to 

provide.” The analysis below proposes a cross-sector examination of the role ex officio powers in concrete 

consumer, data protection, non-discrimination cases (with a few references to other sectors). Among 

these areas, consumer protection case law offers a wide set of examples worth discussing in relation with 

comparable situations in other sectors. 

Indeed, the field of consumer protection has been the most influenced by CJEU decisions related to ex 

officio powers of the court, with particular regard to the power to declare a consumer contract term unfair.  
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Question 2 - Ex officio powers and the ascertainment of a violation of EU law 

‘Hands-on’ activity. Starting from a case inspired by EU case law  

 

Ms. Johnson concludes a contract with Real Estate Alfa, according to which Ms Johnson should pay 500 

euro per month for the rent of an apartment. The contract includes a clause, which requires the consumer 

who fails to fulfil her monthly rent to pay 20.000 euro as a penalty. Ms. Johnson does not pay the rent 

for the month of August. In September, Real Estate Alfa asks Ms. Johnson to pay 20.000 euro as a 

penalty; Ms. Johnson refuses to do so. Real Estate Alfa seeks an action asking the Court to order  Ms. 

Johnson to pay the rent and the penalty. Ms. Johnson, in her defence, declares that she is a consumer, 

but she does not ask for the declaration of non-bindingness of the clause because it is unfair under dir. 

EU/1993/13. 

 Could or should the judge, on their own motion, declare the clause unfair?  

Providing background knowledge - Legislation box  

Unfair contract terms and their ascertainment by courts: Consumer law 

Article 6 dir. 1993/13 (Unfair contract term directive) states that Member States shall lay down that unfair 

terms used in a contract concluded with a consumer by a seller or supplier shall, as provided for under 

their national law, not be binding on the consumer and that the contract shall continue to bind the parties 

upon those terms if it is capable of continuing in existence without the unfair terms. 

Stimulating awareness about pre-existing case law at EU level. Insights from the case law  

Several preliminary ruling procedures before the CJEU have addressed this issue. In most of them, a 

single business brings an action against a consumer for failure to return a loan either as a stand-alone 

loan or as a financing linked with a sale contract. In this type of dispute, the issue concerning the 

unfairness of terms included in the financing contract could emerge as a defence for the consumer. 

However, it may often happen that the consumer omits to use such a defence.  

The question is whether the judge can (or shall) raise the issue and ascertain the unfairness of contract 

terms, whose validity is relevant to adjudicate the case. 

A first line of case law concerns the power and duty of the national judge to declare on their own motion, 

the unfairness of consumer contract clauses. In Oceano (judgment of 27 June 2000, C-240-244/98) the 

CJEU affirmed that the judge may declare the clause unfair on their own motion (see also Aqua Med, 

C‑266/18). The Court stated that the effective protection of the consumer, which can be obtained only 

if the national judge has the power to assess, of their own motion, the unfair clause, also in view of the 

fact that the consumer is in a situation of inferiority with respect to the professional as regards both the 

power of negotiation and the degree of information, a situation which induces him to adhere to the 

conditions laid down by the professional, without being able to influence their content. Moreover, the 

CJEU affirmed that, “the requirement for an interpretation in conformity with the Directive requires the national court, 

in particular, to favour the interpretation that would allow it to decline of its own motion the jurisdiction conferred on it by 

virtue of an unfair term”. (Oceano, par. 32; see also Jőrös, C-397/11).  

Then, in Pannon (C-243/08), the CJEU partially changed its position, while referring to its previous case 

law, and affirmed that European law assigns the judge with the duty to raise the unfair term ex officio, “the 
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court seised of the action is therefore required to ensure the effectiveness of the protection intended to be given by the provisions 

of the Directive. Consequently, the role thus attributed to the national court by Community law in this area is not limited 

to a mere power to rule on the possible unfairness of a contractual term, but also consists of the obligation to examine that 

issue of its own motion, where it has available to it the legal and factual elements necessary for that task, including when it 

is assessing whether it has territorial jurisdiction” (para. 32). The obligation of the officio relief of the clause, and 

its disapplication, therefore, lies on the judge, except in the case where the consumer, after being advised 

by that court, does not intend to invoke the abusive and non-binding nature.  

The subsequent judgements of the CJEU are consistent with Pannon (e.g., Banco Español, 14 June 2012, 

C-618/10; Aziz, C-415/11; OTP, C 51/18; Bank Polski, C 632/17, Bondora AS C‑453/18 and C‑494/18, 

Profi Credit Polska S.A. C‑419/18 and C‑483/18).  

At the national level, in Civ. 2e, 14 oct. 2021, FS-B+R, n° 19-11.758, a judgment referred to the Report 

of the French Cour de Cassation, the Second Civil Chamber insists on the obligation of the judge to 

examine, even ex officio, a clause which he suspects of being unfair in view of its wording, in accordance 

with Article L. 212-1 of the Consumer Code and the interpretation given by the CJEU. The contractual 

term in question pertained to the conversion of savings into a life annuity. The phrase “in accordance 

with the prevailing tariff” suggests a certain amount of power in favour of the professional to manipulate 

the conversion into a life annuity as he sees fit. Clarity and comprehensibility (Article 5 of Directive 

93/13) are lacking here: the expression “current tariff” is at least cryptic for the insured. Article 3 of 

Directive 93/13 is applicable. It should be noted that the unfair nature of the clause might also be 

deduced from what happened factually: by substituting the unisex table for the TGH05 table (the male 

table which is more favourable to the insured), the insurer applied the aforementioned life annuity 

conversion clause to their own benefit. The Cour de Cassation found that by failing to assess the 

unfairness of the term of its own motion, the Court of Appeal had breached the law. See also Civ. 2e, 8 

jul. 2021, n° 19-25.552 - ECLI:FR:CCAS:2021:C200705. 

Returning to the CJEU, in Banif (C-473/11) the Court stated that, “the principle of audi alteram partem 

(…) implies a right for the parties to be apprised of pleas in law raised by the court of its own motion, 

on which it intends to base its decision, and to discuss them. The Court has pointed out that, in order to 

satisfy the requirements associated with the right to a fair hearing, it is important for the parties to be 

apprised of, and to be able to debate and be heard on, the matters of fact and of law which will determine 

the outcome of the proceedings”. Accordingly, the Court stated that  

“where the national court, after establishing, on the basis of the matters of fact and law at its disposal, or 

which were communicated to it following the measures of inquiry which it undertook of its own motion, 

that a term comes within the scope of the Directive, finds, following an assessment made of its own 

motion, that that term is unfair, it is, as a general rule, required to inform the parties to the dispute of 

that fact and to invite each of them to set out their views on that matter, with the opportunity to challenge 

the views of the other party, in accordance with the formal requirements laid down in that regard by the 

national rules of procedure”. 

The CJEU has faced this issue in three kinds of cases: payment order issued by a court (e.g., Pannon, 

Pénzügyi; Profi Credit Polska S.A, C-176/17), payment order issued by a non-judicial body (Finanmadrid, C-

49/14), and payment order issued by an arbitral tribunal (e.g., Asturcom, C-40/08). In all those different 

situations the CJEU upheld the power of the court to ex officio review unfair contract terms, whenever 
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the payment order had been issued within procedures that have not allowed for an earlier assessment 

within previous stages, then hindering the effective protection of consumer rights.  

More recently, the Court considered ex officio powers in insolvency proceedings (Radlinger, C-377/14). 

Therein, the duty to ex officio ascertain infringements of EU law in the contractual and precontractual 

context has been referred to the breach of information duties and the one of duty to assess debtor’s 

worthiness (on the latter see OPR Finance S.R.O., C-679/18).    

Following a preliminary ruling by the Dutch Supreme Court in November 2021 

(ECLI:NL:HR:2021:1677), lower courts in the Netherlands have reached a common agreement that in 

default payment cases the price to be paid by a consumer will be partially nullified ex officio in case the 

professional party has omitted to provide the consumer with essential information laid down in the 

Consumer rights directive 2011/83/EU (the breach needs to be sufficiently serious). Courts may opt for 

a price reduction of 25% or 50% depending on there being 1-3 resp. more than three sufficiently serious 

breaches of the law. In contrast to the whole contract being voided, there are no restitution duties for 

the buyer. The claiming professional party must provide the court with all the information necessary to 

enable courts to assess the breach of EU-law of their own motion. 

Moreover, the CJEU assessed the scope of ex officio powers in light of the principle of effectiveness in 

relation to the res judicata principle (Banco Primus, C-421/14), in case of action for annulment of an 

arbitration (e.g., Mostaza Claro, C-168/05) and in relation to the possibility/duty for the judge to make 

investigations (Pénzu ̈gyi, C-137/08). 

However, with regard to the responsibility of judges, in Tomášová (C-168/15) the Court considered judge 

liability with regard to the exercise of ex officio duties. In particular, the Court concluded that: 

“It cannot be concluded that a national court which, prior to the judgment of 4 June 2009 in Pannon 

GSM (C‑243/08), failed, in the context of proceedings for enforcement of an arbitral award upholding a 

claim for payment of debts under a contractual term which must be regarded as unfair within the meaning 

of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, to assess of its 

own motion whether that term is unfair, although it has available to it the legal and factual elements 

necessary for that purpose, manifestly disregarded the Court’s case law on the matter and, therefore, 

committed a sufficiently serious breach of EU law”. 

Introducing a cross-sectoral perspective to explore the application of the same principle in other fields  

From a cross-sectoral perspective, the question arises as to whether the CJEU’s reasoning concerning ex-

officio powers of Courts, based on the principle of effectiveness and on the existence of an imbalance of 

powers between the parties, may be applied in other sectors.  

As to data protection, in France the Council of State, 5 May 2017, No. 396669, stated that the unlawful 

processing of data, which may be found by the court, if necessary, on its own motion, implies that the 

data must be deleted or rectified. In Germany, a district Court raised on its own motion the issue of the 

transparency of privacy policies related to the use of a ‘smart TV’ (Landgericht Frankfurt, 10 June 2016).  

In light of the above, the following situation may arise: 
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A social network bans a user from access to the network after monitoring over users’ activity on its 

platform and finding an infringement, by the data subject, of the Rules of conduct adopted by the social 

network. Such Rules enable the social network to monitor users’ activity, without providing any 

specification about the purpose and the scope of such monitoring and about the personal data processed 

in this context. The data subject challenges the decision of the Social Network, claiming that he has 

committed no infringement, and seeks injunctive remedy for getting access again to the Social Network. 

He does not invoke any violation of data protection legislation on the side of the Network. 

Should the Court ex officio ascertain whether a violation of the General Data Protection Regulation 

(hereinafter GDPR) has occurred? 

Member States may or may not have general legislation in place allowing for ex officio judicial powers in a 

similar case. If that was not the case, could Article 47 CFR and the principle of effectiveness be the basis 

for an expansion of ex officio powers in order to provide for an effective judicial protection of the data 

subject? 

Could the Court refer to a similar consideration to that used in consumer protection cases inherent to 

the information and power asymmetry in consumer relationships, considering that the relationship 

between a data controller and a data subject is equally asymmetric (if nor more)?  

A comparable but different case is the one emerging in the field of migration and asylum, whenever 

third country nationals (TNCs) are subject to restrictive measures, including detention. In these cases, 

the imbalance between public authorities and TCNs has distinct features compared with the market 

context examined above; yet, it may lead to a similar extension of ex officio powers.    

Indeed, in this field, the case study of immigration detention offers a good example of how the principles 

of effective judicial protection and proportionality, as developed by the CJEU, have empowered national 

judges to ex officio carry out investigation on the legality of prolonging of immigration detention, and to 

strike down administrative measure(s), even if such judicial powers were not conferred by national 

procedural laws. A landmark judgment of the CJEU in the Mahdi case illustrates that judicial review 

powers cannot be limited to the benefit of administrative discretion, even in fields that have traditionally 

been perceived as reserved to the discretionary decision-making of the executive, when fundamental 

rights and general principles of EU law are at stake. 

Indeed, in Mahdi (C-146/14 PPU), the CJEU established the obligation for national judges to carry out a 

legality and proportionality test of immigration detention within the context of the Return Directive (see 

also Alekszij Torubarov, C–556/17, para. 74). In this context, the CJEU stated that the judicial authority 

has unlimited jurisdiction with regard to the merits of the decision and it may substitute its own evaluation 

for that of the administration, including the possibility to determine alternative measures to detention, 

even if such an alternative has not been requested by the administration.3 Besides, the judge is not limited 

                                                           

3 The judicial authority deciding upon an application for the extension of detention “must be able to rule on all 

relevant matters of fact and of law in order to determine, in the light of the requirements set out in paragraphs 58 

to 61 of this judgment, whether an extension of detention is justified, which requires an in-depth examination of 

the matters of fact specific to each individual case. Where the detention that was initially ordered is no longer 

justified in the light of those requirements, the judicial authority having jurisdiction must be able to substitute its 
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to evaluate only the elements and facts provided by the administration, but they must take into 

consideration evidence adduced by the person concerned. On the basis of the principle of effective 

judicial protection, proportionality and/or Article 47 EU Charter, national judges must have full 

jurisdiction to review the merits of whether the detention of the third-country national concerned should 

be extended; take into account facts and evidentiary elements beyond those submitted by the 

administration; and ex officio decide on the appropriate remedy in case prolongation of detention is no 

longer justified. 

Question 3 - Courts’ powers and duties and the allocation of the burden of proof between the parties 

Do the powers or duties of courts that arise from Article 47 of the Charter or from general 

principles of EU law, also extend to the identification of the means of proof? In which cases, in the 

relevant sector, can/shall the judge have an active role in the ascertainment of infringements of EU law? 

‘Hands-on’ activity. Starting from a case inspired by EU case law  

On 14 May 2017 Mr Gonzales and the Company Alfa concluded a loan contract to finance the purchase 

of a car. When Mr Gonzales ceased to fulfil his contractual obligations, the Company Alfa terminated 

said loan contract and brought an action before the referring court for the repayment of the debt on the 

outstanding amount and costs. The Company Alfa did not bring its application for a payment order 

before the court corresponding to the place where Mr Gonzales lived but relied on the term conferring 

jurisdiction included in that loan contract which conferred jurisdiction in any dispute between the parties 

on the Court of the company’s place. In its initial defence, Mr Gonzales did not contest the jurisdiction 

of such a Court. Should the national court assess on its own motion, whether the clause concerning the 

jurisdiction is unfair? Should the national court make investigations in order to ascertain such an 

unfairness?  

Stimulating awareness about pre-existing case law at EU level. Insights from the case law  

In Pénzu ̈gyi, 9 November 2010, C-137/08, the CJEU stated that the national court must investigate of 

its own motion whether a term conferring exclusive territorial jurisdiction in a contract concluded 

between a seller or supplier and a consumer, which is the subject of a dispute before it, falls within the 

scope of the Directive and, if it does, assess, of its own motion, whether such a term is unfair. Moreover, 

in Profi Credit, (Joined cases C-419/18 and C-483/18) the Court stated that where a national court has 

serious doubts as to the merits of an application based on a promissory note intended to secure the debt 

arising under a consumer credit agreement and that note was initially left blank when issued by the maker 

and subsequently completed by the payee, that court must examine of its own motion whether the 

provisions agreed between the parties are unfair and, in that respect, may require the seller or supplier to 

produce the document recording those provisions so that that court is able to verify that the rights that 

                                                           

own decision for that of the administrative authority or, as the case may be, the judicial authority which ordered 

the initial detention and to take a decision on whether to order an alternative measure or the release of the third-

country national concerned. To that end, the judicial authority ruling on an application for extension of detention 

must be able to take into account both the facts stated and the evidence adduced by the administrative authority 

and any observations that may be submitted by the third-country national. Furthermore, that authority must be 

able to consider any other element that is relevant for its decision should it so deem necessary. Accordingly, the 

powers of the judicial authority in the context of an examination can under no circumstances be confined just to 

the matters adduced by the administrative authority concerned.” (para. 62) 
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consumers derive from the Unfair Contract Term Directive (dir. 1993/13) and the Consumer Credit 

Directive (dir. 2008/48) are observed. 

Moreover, in Bondora (C-453/18, C-494/18) the Court stated that, in light of Article 38 CFR, a ‘court’, 

within the meaning of that regulation, seised in the context of a European order for payment procedure, 

is allowed to request from the creditor additional information relating to the terms of the agreement 

relied on in support of the claim at issue, in order to carry out an ex officio review of the possible unfairness 

of those terms and, consequently, that they preclude national legislation which declares the additional 

documents provided for that purpose to be inadmissible. 

Introducing a cross-sectoral perspective to explore the application of the same principle in other fields 

In data protection, the GDPR enshrined the principle of accountability, according to which the 

controller shall be responsible for, and be able to demonstrate compliance with the principles relating to 

processing of personal data (Article 5(2) GDPR). Accordingly, every data controller is obliged to prove 

its fulfilment of the legal requirements based on internal paperwork: upon request of the data protection 

authority, the data controller will have to show evidence of the processing activities (i.e., an electronic 

record containing the categories of personal data, their recipients, the purpose of processing, associated 

technical measures, and duration of processing, see Article 30 GDPR).  

With regard to judicial powers, also considering the imbalance of powers between the data subject and 

the data controller, also with regard to the knowledge concerning data processing, and taking into account 

that in several cases the data processing operations are very complex and not publicly known (e.g., the 

process of targeting of consumers; the use of personal data for training the artificial intelligence), the 

question arises as to whether, in light of the principle of effectiveness, national rules should be interpreted 

— where possible — as allowing the judge to make investigations. The following hypothetical situation 

may occur: 

An online platform for video streaming collects personal data of its users; within the privacy policy, the 

controller declares that the data are processed only for providing the service. Relying on their experience 

and on an opinion of a data scientist, several data subjects sue the online platform affirming that the 

platform also processes their data for targeting purposes. In light of the principle of effectiveness, could 

or should the national court make investigations in order to ascertain the existence of targeting 

operations, and then their unlawfulness?  

As to migration and asylum cases, the following examples from the CJEU and European Court of 

Human Rights (ECtHR) are of particular interest:  

CJEU, G&R, Case C‑383/13 PPU 

This case concerned the burden of proof in regard to the violation of the right to be heard in pre-removal 

detention cases. Notably, the ECJ established a duty on national courts to ex officio assess whether, in light 

of the factual and legal circumstances of the case, the outcome of the administrative procedure at issue 

could have been different if the third country nationals in question had been able to put forward 

information which might show that their detention should be brought to an end.4 This was reiterated in, 

inter alia, Országos Idegenrendeszeti Főigazgatóság Dél-alföldi Regionális Igazgatóság (C-8924/19 PPU) 

                                                           

4 Ibid. 
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ECtHR, J.K. v Sweden, Application no. 59166/12 

The ECtHR held in this case that the national rules concerning “the burden of proof should not render ineffective 

the applicants’ rights protected under Article 3 of the Convention. It is also important to take into account all the difficulties 

which an asylum seeker may encounter abroad when collecting evidence (see Bahaddar, cited above §45, and, mutatis 

mutandis, Said, cited above, para. 49)” (para. 97) (underlining added). 

Question 4 – Article  47 CFR, equality of arms, adversarial principle and Courts’ powers and duties 

‘Hands-on’ activity. Starting from a case inspired by EU case law  

If the judge exercises the above mentioned powers or duties, what is the role of Article 47 CFR in 

ensuring the respect of the adversarial principle and of the equality of arms between the parties? 

Stimulating awareness about pre-existing case law at EU level. Insights from the case law  

Several decisions of the CJEU give evidence of the need to respect the adversarial principle, following a 

decision of the national judge.  

As to consumer law, in C-472/11, Banif Plus, the Court ruled that: “Articles 6(1) and 7(1) of Council Directive 

93/13/EEC of 5 April 1993 on unfair terms in consumer contracts must be interpreted as meaning that the national 

court which has found of its own motion that a contractual term is unfair is not obliged, in order to be able to draw the 

consequences arising from that finding, to wait for the consumer, who has been informed of his rights, to submit a statement 

requesting that that term be declared invalid. However, the principle of audi alteram partem, as a general rule, requires the 

national court which has found of its own motion that a contractual term is unfair to inform the parties to the dispute of 

that fact and to invite each of them to set out its views on that matter, with the opportunity to challenge the views of the other 

party, in accordance with the formal requirements laid down in that regard by the national rules of procedure.”  

In CJEU, I.W.,R.W. v. Bank BPH S.A., C-19/20 on the judge’s duty to inform the consumer on the legal 

consequences entailed by the annulment of the contract due to the unfairness of a clause, the Court 

decided that: “4.  Article 6(1) of Directive 93/13, read in conjunction with Article 47 of the Charter of Fundamental 

Rights of the European Union must be interpreted as meaning that it is for the national court, finding that a term in a 

contract concluded between a seller or supplier and a consumer, to inform the consumer, in the context of the national 

procedural rules after both parties have been heard, of the legal consequences entailed by annulment of the contract, irrespective 

of whether the consumer is represented by a professional representative.” 

In CJEU, Juan Carlos Sánchez Morcillo and María del Carmen Abril García v Banco Bilbao Vizcaya Argentaria 

SA, C-169/14, the Court decided that: “Article 7(1) of Council Directive 93/13/EEC of 5 April 1993 on unfair 

terms in consumer contracts, read in conjunction with Article 47 of the Charter of Fundamental Rights of the European 

Union must be interpreted as precluding a system of enforcement, such as that at issue in the main proceedings, which 

provides that mortgage enforcement proceedings may not be stayed by the court of first instance, which, in its final decision, 

may at most award compensation in respect of the damage suffered by the consumer, inasmuch as the latter, the debtor against 

whom mortgage enforcement proceedings are brought, may not appeal against a decision dismissing his objection to that 

enforcement, whereas the seller or supplier, the creditor seeking enforcement, may bring an appeal against a decision 

terminating the proceedings or ordering an unfair term to be disapplied.” 

The relevance of the adversarial principle in proceedings in which the court decides the case based on 

grounds or objections raised ex officio is also highlighted by the ECtHR (ECtHR, Duraliyski v. Bulgaria, 

45519/06, 4 June 2014, §31; ECtHR, Čepek v. the Czech Republic, 2013, §45).  
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3.1.5. The duty of cooperation 

Question 1 – The role of the courts’ duty of cooperation in asylum and migration and its applicability outside the field  

‘Hands-on’ activity. Starting from a case inspired by EU case law  

 

Can the duty of cooperation, as particularly referred to in asylum and immigration cases, be the basis for 

the exercise of judicial powers aimed at identifying, ex own initiative, the elements of facts and law 

necessary to provide for an effective judicial protection of rights based on EU law? 

Providing background knowledge - Legislation box  

Article  4(3), TEU 

3.   Pursuant to the principle of sincere cooperation, the Union and the Member States shall, in full 

mutual respect, assist each other in carrying out tasks which flow from the Treaties. 

Article 4(1) dir. EU/2011/95, on standards for the qualification of third-country nationals or 

stateless persons as beneficiaries of international protection, for a uniform status for refugees or 

for persons eligible for subsidiary protection, and for the content of the protection granted 

(recast) 

1.   Member States may consider it the duty of the applicant to submit as all the elements needed to 

substantiate the application for international protection as soon as possible. In cooperation with the 

applicant, it is the duty of the Member State to assess the relevant elements of the application. 

Stimulating awareness about pre-existing case law at EU level. Insights from the case law  

The duty of cooperation has a specific application in asylum. The EU duty of cooperation requirement 

means, in practical terms, that if the evidence provided by an applicant is not complete, up to date, or 

relevant, it is necessary for the Member State concerned to cooperate actively with the applicant, so that 

all the evidence required to substantiate the application may be gathered (M.M. (1), para. 66). With regard 

to the interpretation of ‘Member States authorities’, this implies both administrative bodies and courts. 

However, the burden of proof first falls on administrative authorities, and if these have not fulfilled this 

duty in some cases courts have filled in the gaps in evidence collection and assessment ex officio. However, 

if as in Alheto, the ECJ holds that in the event the domestic court that hears the appeal in asylum 

adjudication intends to examine a ground of inadmissibility, which has not yet been examined by the 

competent administrative authority, then it must conduct a hearing of the applicant. This is in order to 

allow the individual to express, in person and in a language with which they are familiar, their view 

concerning the applicability of that ground to their particular circumstances.5 

The CJEU also drew attention to the fact that a Member State may be better placed than an applicant to 

gain access to certain types of documents. (A.B.C., para. 68 and M.M. (1), para. 66). 

In the A.B.C. judgment6 — a case dealing with the assessment of an asylum application based on alleged 

persecution on the ground of sexual orientation — the CJEU observed that Article 4(5) of the 

Qualification Directive (now replaced by Article 4(5) of the Recast Qualification Directive) provides for 

                                                           

5 C 585/16 Alheto EU:C:2018:584, para 130. 

6 C 148 150/13, A.B.C., ECLI:EU:C:2014:2406. 

http://curia.europa.eu/juris/document/document.jsf?docid=160244&doclang=en
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an alleviation of the asylum seeker’s onus probandi. According to this provision, where aspects of the 

applicant’s statements are not supported by documentary or other evidence, those aspects shall not need 

confirmation where the conditions listed in that Article are met. 

In CJEU, M.M. (1) (C 277/11) the CJEU held that: “Article 4(1) of Directive 2004/83, although it is 

generally for the applicant to submit all elements needed to substantiate the application, the fact remains 

that it is the duty of the Member State to cooperate with the applicant at the stage of determining the 

relevant elements of that application. This requirement that the Member State cooperate therefore means, 

in practical terms, that if, for any reason whatsoever, the elements provided by an applicant for 

international protection are not complete, up to date or relevant, it is necessary for the Member State 

concerned to cooperate actively with the applicant, at that stage of the procedure, so that all the elements 

needed to substantiate the application may be assembled. A Member State may also be better placed than 

an applicant to gain access to certain types of documents. (paras.65 and 66)”.  

Introducing a cross-sectoral perspective to explore the application of the same principle in other fields  

The cross-sectoral perspective may be developed based on a concrete case in the field of non-

discrimination. The case is hypothetical, though inspired by CHEZ Razpredelenie Bulgaria (C-83/14). 

An electricity supplier, Gamma, installs electricity meters in the outskirts of Milan, which is inhabited 

mainly by persons of Roma origin, at a height of 6-7 metres. Ms Green, an owner of a grocer’s shop in 

the interested district, brings an action before the Court to seek an injunction imposing Gamma to lower 

all the electricity meters in the Roma village, since such position is a violation of the non-discrimination 

based on origin.  

Ms Green does not provide any evidence concerning the fact that, in other areas around Milan, the metres 

are placed at a height of under 2 metres. 

Based on national procedural law, should the court base its decision only upon the facts and allegations 

presented by Ms Green and by the defendant? 

Would it be possible under these rules for the court to engage in any active search about the factual 

situation at stake and therefore about the location of meters in neighboring areas as well as about the 

defendant’s belief that Roma’s residents would establish unlawful connections, based on past incidents? 

Would the duty of sincere cooperation under Article 4(3) TUE, as discussed above in immigration cases, 

be a sufficient basis to support the court’s role in providing an effective remedy against an infringement 

of EU law?        

Alternatively, could the court invoke the CJEU’s case law on ex officio powers in consumer protection 

cases based on the power asymmetry in the contested relationship? 

 

3.1.6. Ex officio powers, the duty of cooperation, and judicial independence and 

impartiality 

The relationship between Article 47 CFR, the role of the judge before the parties (in light of expanding 

ex officio powers and the duty of cooperation) and judicial impartiality linked to judicial independence is 

of particular importance. The latter is a pillar of Article 47 CFR and the “essence of the right to effective 

judicial protection and the fundamental right to a fair trial” (C‑791/19, 15 July 2021, E.C. v. R. Poland). 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=130241&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1017050
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The CJEU has addressed this relationship, concluding that, when ruling on legislation restricting the 

exercise of a fundamental freedom of the European Union, Article 47 CFR, read with special regard to 

judicial independence and impartiality, does not preclude that the court is required to examine, of its own 

motion, the facts of the case before, in the context of examining whether administrative offences arise, 

it provides that such a system does not bring about the consequence that the court is required to be a 

substitute for the competent authorities of the Member State concerned, whose task it is to provide the 

evidence necessary to enable the court to determine whether that restriction is justified (CJEU, Case C 

685/15, Online Games, emphasis added). At least when an infringement of EU law is contested against a 

public administration, judicial ex officio powers are consistent with judicial independence and impartiality 

if the court does not substitute the role of the party but supports it to the necessary extent in order to 

enforce the party’s right to an effective remedy.  

More recently,  it has been affirmed that “the fact that a national court examines ex officio the potential unfairness 

of contractual terms and informs the consumer of the possibility to invoke his or her rights under Directive 93/13 does not 

appear in itself to impair that court’s impartiality, since the court is not ‘taking sides’, but exercising functions incumbent 

on it under national and Union law” (Opinion AG Tanchev, 15 July 2021, C‑693/19 and C‑831/19, SPV 

Project 1503 Srl and Dobank SpA (C‑693/19) and Banco di Desio e della Brianza SpA (C‑831/19), nt 

22, referring, in that regard, to Beka, A., The Active Role of Courts in Consumer Litigation: Applying 

EU Law of the National Courts’ Own Motion, Intersentia, 2018, pp. 140-141). 

More generally, on several occasions the CJEU has assessed cases related to judicial independence and 

impartiality. The following are some recent examples: 

BOX: INDEPENDENCE AND IMPARTIALITY OF THE JUDICIARY, ARTICLE  19 TEU AND 47 CFR 

- CJEU, C-430/21, RS, 22 February 2022 

81. The second subparagraph of Article 19(1) TEU requires that the independence and impartiality of the bodies 

which may be called upon to rule on questions concerning the application or interpretation of EU law must be 

preserved. 

82      Those guarantees of independence and impartiality required under EU law presuppose rules that are such 

as to dispel any reasonable doubt, in the minds of individuals, as to the imperviousness of the body in question to 

external factors and its neutrality with respect to the interests before it (judgment of 21 December 2021, Euro Box 

Promotion and Others, C‑357/19, C‑379/19, C‑547/19, C‑811/19 and C‑840/19, EU:C:2021:1034, paragraph 

225 and the case-law cited). 

83      More specifically regarding the disciplinary liability that the judges of the ordinary courts may incur, under 

the national legislation at issue, in the event of failure to comply with the decisions of the national constitutional 

court, it is true that the safeguarding of the independence of the courts cannot, in particular, have the effect of 

totally excluding the possibility that the disciplinary liability of a judge may, in certain entirely exceptional cases, be 

triggered as a result of judicial decisions they have adopted. Such a requirement of independence is clearly not 

intended to support any serious and totally inexcusable forms of conduct on the part of judges, which would 

consist, for example, in deliberately and in bad faith infringing national and EU law with which they are supposed 

to ensure compliance, or at least doing do as a result of particularly serious and gross negligence. Neither is such 

requirement intended to support arbitrary conduct or conduct that denies justice when they are called upon, as 

guardians of the duty of adjudicating, to rule in disputes which are brought before them by individuals (judgments 

of 15 July 2021, Commission v Poland (Disciplinary regime for judges), C‑791/19, EU:C:2021:596, paragraph 137, 

and of 21 December 2021, Euro Box Promotion and Others, C‑357/19, C‑379/19, C‑547/19, C‑811/19 and 

C‑840/19, EU:C:2021:1034, paragraph 238). 
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84      However, it appears essential, in order to preserve the independence of the courts and to prevent the 

disciplinary regime from being diverted from its legitimate purposes and being used to exert political control over 

judicial decisions or pressure on judges, that the fact that a judicial decision contains a possible error in the 

interpretation and application of national and EU law, or in the assessment of the facts and the appraisal of the 

evidence, cannot in itself trigger the disciplinary liability of the judge concerned (judgments of 15 July 2021, 

Commission v Poland (Disciplinary regime for judges), C‑791/19, EU:C:2021:596, paragraph 138, and of 21 

December 2021, Euro Box Promotion and Others, C‑357/19, C‑379/19, C‑547/19, C‑811/19 and C‑840/19, 

EU:C:2021:1034, paragraph 239). 

85      The fact that national judges are not exposed to disciplinary proceedings or measures for having exercised 

the discretion to make a reference for a preliminary ruling to the Court under Article 267 TFEU, which is 

exclusively within their jurisdiction, also constitutes a guarantee that is essential to their independence (judgment 

of 21 December 2021, Euro Box Promotion and Others, C‑357/19, C‑379/19, C‑547/19, C‑811/19 and 

C‑840/19, EU:C:2021:1034, paragraph 227 and the case-law cited). 

86      Consequently, it is important that the triggering of the disciplinary liability of a judge as a result of a judicial 

decision should be limited to entirely exceptional cases such as those referred to in the above paragraph 83 and be 

governed, in that regard, by objective and verifiable criteria, arising from requirements relating to the sound 

administration of justice, and also by guarantees designed to avoid any risk of external pressure on the content of 

judicial decisions and thus helping to dispel, in the minds of individuals, any reasonable doubts as to the 

imperviousness of the judges concerned and their neutrality with respect to the interests before them (judgments 

of 15 July 2021, Commission v Poland (Disciplinary regime for judges), C‑791/19, EU:C:2021:596, paragraph 139, 

and of 21 December 2021, Euro Box Promotion and Others, C‑357/19, C‑379/19, C‑547/19, C‑811/19 and 

C‑840/19, EU:C:2021:1034, paragraph 240). 

87      It follows that Article 2 and the second subparagraph of Article 19(1) TEU must be interpreted as precluding 

national rules or a national practice under which any failure to comply with the decisions of the national 

constitutional court by a national judge can trigger his or her disciplinary liability (see, to that effect, judgment of 

21 December 2021, Euro Box Promotion and Others, C‑357/19, C‑379/19, C‑547/19, C‑811/19 and C‑840/19, 

EU:C:2021:1034, paragraph 242). 

88      In light of the answer given to the first question, the undermining of the independence of national judges 

entailed by such national rules or a national practice would also be incompatible with the principle of equality 

between the Member States and the principle of sincere cooperation between the European Union and the 

Member States, recognised by Article 4(2) and (3) TEU, with Article 267 TFEU and with the principle of the 

primacy of EU law, where the disciplinary liability of a national judge is incurred on the ground that they have 

refused to apply a decision of the constitutional court of the Member State concerned, by which that court refused 

to give effect to a preliminary ruling from the Court. 

89      That interpretation is all the more necessary, since such triggering of the disciplinary liability of a national 

judge is likely to reinforce the fact that the requirements of EU law have not been met by national rules under 

which the ordinary courts of a Member State have no jurisdiction to examine the compatibility with EU law of 

national legislation which the constitutional court of that Member State has, by refusing to give effect to a 

preliminary ruling by the Court of Justice, found to be consistent with a national constitutional provision providing 

for the primacy of EU law (see, by analogy, judgment of 21 December 2021, Euro Box Promotion and Others, 

C‑357/19, C‑379/19, C‑547/19, C‑811/19 and C‑840/19, EU:C:2021:1034, paragraph 259). 

45      It follows from the foregoing that, subject to the reservation expressed in the preceding paragraph, the 

second subparagraph of Article 19(1) TEU does not preclude national rules or a national practice under which the 

ordinary courts of a Member State, under national constitutional law, are bound by a decision of the constitutional 

court of that Member State finding that national legislation is consistent with that Member State’s constitution. 
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46      Nevertheless, the same cannot be said where the application of such national rules or a national practice 

entails, excluding any jurisdiction of those ordinary courts, to assess the compatibility with EU law of national 

legislation which the constitutional court of that Member State has found to be consistent with a national 

constitutional provision providing for the primacy of EU law. 

 The second subparagraph of Article 19(1) TEU, read in conjunction with Article 2 and Article 4(2) and (3) TEU, 

with Article 267 TFEU and with the principle of the primacy of EU law, must be interpreted as precluding national 

rules or a national practice under which the ordinary courts of a Member State have no jurisdiction to examine the 

compatibility with EU law of national legislation which the constitutional court of that Member State has found 

to be consistent with a national constitutional provision that requires compliance with the principle of the primacy 

of EU law. 

2.      The second subparagraph of Article 19(1) TEU, read in conjunction with Article 2 and Article 4(2) and (3) 

TEU, with Article 267 TFEU and with the principle of the primacy of EU law, must be interpreted as precluding 

national rules or a national practice under which a national judge may incur disciplinary liability on the ground that 

they have applied EU law, as interpreted by the Court, thereby departing from case-law of the constitutional court 

of the Member State concerned, which is incompatible with the principle of the primacy of EU law. 

-                 CJEU, Hungary v. European Parliament and Council, C‑156/21, 16 February 2022. 

In this landmark judgment the Court dismisses the action, brought by Hungary and supported by 

Poland, for the annulment of (some provisions of) Regulation 2020/2092 on a general regime of 

conditionality for the protection of the Union budget. This Regulation establishes the rules necessary for 

the protection of the Union budget in the case of breaches of the principles of the rule of law in the 

Member States.  It allows payments from the EU budget to be interrupted, reduced, terminated or 

suspended if certain rule-of-law conditions have not been fulfilled by a member state. 

In this judgment the Court reaffirms the principles stated in A.B. and Others (see below) according to which 

“the second subparagraph of Article 19(1) TEU, interpreted in the light of Article 47 of the Charter, imposes on 

the Member States a clear and precise obligation as to the result to be achieved that is not subject to any condition 

as regards the independence which must characterise the courts called upon to interpret and apply EU law, with 

the result that it is for a national court to disapply any provision of national law which infringes the second 

subparagraph of Article 19(1) TEU, if necessary after obtaining from the Court an interpretation of that provision 

in the context of a reference for a preliminary ruling” (para. 162). 

Hungary, supported by Poland, submitted i.a. that this regulation does not comply with the principle of legal 

certainty since it refers to expressions such as ‘[the] proper functioning [of the authorities]’, ‘effective judicial review 

by independent courts of … the authorities’, (…) which are too imprecise for it to be possible to foresee the 

situations in which a breach of the principles of the rule of law may be found and since it grants the Commission 

and the Council an excessive discretion in that respect. 

In countering these arguments, the Court i.a. specifies that “the concept of ‘effective judicial review by independent 

courts’ of actions or omissions by authorities implementing the Union budget or authorities carrying out financial 

control, monitoring and audit or investigation and public prosecution services, referred to in Article 4(2)(d) of the 

contested regulation, is not only clarified in recitals 8 to 10 and 12 of that regulation, but has also been the subject 

of abundant case-law of the Court in the context of Article 19 TEU and Article 47 of the Charter”(para. 249), 

as pointed out in the above paragraphs 132, 161 and 162. 

 

CJEU, EU Commission v. Poland, C-791/19, 15 July 2021. 

The case concerns Polish legislation according to disciplinary decisions that may be adopted in respect of Polish 

judges that fall within the jurisdiction of the Disciplinary Chamber. That chamber is to rule, at first instance and 

at second instance, in disciplinary cases concerning judges of the Supreme Court and, depending on the case, either 
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at second instance or both at first instance and at second instance, in disciplinary cases concerning judges of the 

ordinary courts.  

The Court concluded that the Republic of Poland has failed to fulfil its obligations under the second 

subparagraph of Article 19(1) TEU; 

– by failing to guarantee the independence and impartiality of the Disciplinary Chamber of the Polish Supreme 

Court, which is responsible for reviewing decisions issued in disciplinary proceedings against judges 

 – by allowing the content of judicial decisions to be classified as a disciplinary offence involving judges of the 

ordinary courts  

– by conferring on the President of the Disciplinary Chamber of the Supreme Court the discretionary power to 

designate the disciplinary tribunal with jurisdiction at first instance in cases concerning judges of the ordinary 

courts and, therefore, by failing to guarantee that disciplinary cases are examined by a tribunal ‘established by law’; 

and  

– therefore, by failing to guarantee that disciplinary cases are examined by a tribunal ‘established by law’; and by 

failing to guarantee that disciplinary cases against judges of the ordinary courts are examined within a reasonable 

time, and by providing that actions relating to the appointment of defence counsel and the taking up of the defence 

by that counsel do not have a suspensory effect on the course of the disciplinary proceedings  and that the 

disciplinary tribunal is to conduct the proceedings despite the justified absence of the notified accused judge or 

their defence counsel and, therefore, by failing to guarantee respect for the rights of defence of accused judges of 

the ordinary courts,  

– by failing to guarantee that disciplinary cases against judges of the ordinary courts are examined within a 

reasonable time, and by providing that actions relating to the appointment of defence counsel and the taking up 

of the defence by that counsel do not have a suspensory effect on the course of the disciplinary proceedings and 

that the disciplinary tribunal is to conduct the proceedings despite the justified absence of the notified accused 

judge or his or her defence counsel and, therefore, by failing to guarantee respect for the rights of defence of 

accused judges of the ordinary courts,  

See also: order of 8 April 2020, Commission v Poland, C‐791/19 

CJEU, 18 May 2021, C 83/19, C 127/19; C 195/19; C 291/19; C 355/19; C 397/19 on judicial independence 

and Article  19 TEU 

The decision concerns several cases where some preliminary questions regard Article 19 TEU. In such a case, the 

Court stated that  

“4. Article 2 and the second subparagraph of Article 19(1) TEU and Decision 2006/928 must be interpreted as 

precluding national legislation adopted by the government of a Member State, which allows that government to 

make interim appointments to the management positions of the judicial body responsible for conducting 

disciplinary investigations and bringing disciplinary proceedings against judges and prosecutors, without following 

the ordinary appointment procedure laid down by national law, where that legislation is such as to give rise to 

reasonable doubts that the powers and functions of that body may be used as an instrument to exert pressure on, 

or political control over, the activity of those judges and prosecutors.  

5. Article 2 and the second subparagraph of Article 19(1) TEU and Decision 2006/928 must be interpreted as 

precluding national legislation providing for the creation of a specialized section of the Public Prosecutor’s Office 

with exclusive competence to conduct investigations into offences committed by judges and prosecutors, where 

the creation of such a section  
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–  is not justified by objective and verifiable requirements relating to the sound administration of justice, and  

–  is not accompanied by specific guarantees such as, first, to prevent any risk of that section being used as an 

instrument of political control over the activity of those judges and prosecutors likely to undermine their 

independence and, secondly, to ensure that that exclusive competence may be exercised in respect of those judges 

and prosecutors in full compliance with the requirements arising from Articles 47 and 48 of the Charter of 

Fundamental Rights of the European Union.  

6. Article 2 and the second subparagraph of Article 19(1) TEU must be interpreted as not precluding national 

legislation governing the financial liability of the State and the personal liability of judges for the damage caused 

by a judicial error, which defines the concept of ‘judicial error’ in general and abstract terms. By contrast, those 

same provisions must be interpreted as precluding such legislation where it provides that a finding of judicial error, 

made in proceedings to establish the State’s financial liability and without the judge concerned having been heard, 

is binding in the subsequent proceedings relating to an action for indemnity to establish the personal liability of 

that judge, and where that legislation does not, in general, provide the necessary guarantees to prevent such an 

action for indemnity being used as an instrument of pressure on judicial activity and to ensure that the rights of 

defence of the judge concerned are respected, so as to dispel any reasonable doubt, in the minds of individuals, as 

to the imperviousness of the judges to external factors liable to have an effect on their decisions and so as preclude 

a lack of appearance of independence or impartiality on the part of those judges likely to prejudice the trust which 

justice in a democratic society governed by the rule of law must inspire in those individuals.  

7. The principle of the primacy of EU law must be interpreted as precluding legislation of a Member State having 

constitutional status, as interpreted by the constitutional court of that Member State, according to which a lower 

court is not permitted to disapply of its own motion a national provision falling within the scope of Decision 

2006/928, which it considers, in the light of a judgment of the Court, to be contrary to that decision or to the 

second subparagraph of Article 19(1) TEU”. 

CJEU, 20 April 2021, Repubblika, C‐896/19, on judicial independence, Article  19 TEU and 47 CFR 

An association sought an actio popularis seeking a declaration that, by reason of the existing system for the 

appointment of members of the judiciary, the Republic of Malta is in breach of its obligations under, inter alia, the 

combined provisions of the second subparagraph of Article 19(1) TEU and of Article 47 of the Charter. The 

association also requests that any judicial appointment made under the existing system during the proceedings 

initiated by that actio popularis be declared null and void, and that no other members of the judiciary be appointed 

except in accordance with the recommendations outlined in Opinion No 940/2018 of the European Commission 

for Democracy through Law of 17 December 2018 on Constitutional Arrangements and Separation of Powers 

and the Independence of the Judiciary and Law Enforcement in Malta, together with Article 19(1) TEU and Article 

47 CFR. 

The national judge asked two questions related to Article 19 TEU and Article 47 CFR, concerning i) the 

applicability of the second subparagraph of Article 19(1) TEU and Article 47 CFR in cases where a national court 

is seised of an action provided for by national law and seeking a ruling on the compatibility with EU law of national 

provisions governing the procedure for the appointment of members of the judiciary of the Member State to 

which that court belongs; ii) the compatibility between the second subparagraph of Article 19(1) TEU and national 

provisions which confer on the Prime Minister of a Member State a decisive power in the process for appointing 

members of the judiciary, while providing for the involvement, in that process, of a body responsible for assessing 

candidates for judicial office and providing an opinion to that Prime Minister. 

The CJEU concluded that:  

“1. The second subparagraph of Article 19(1) TEU must be interpreted as meaning that it may be applied in a case 

in which a national court is seised of an action provided for by national law and seeking a ruling on the conformity 
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with EU law of national provisions governing the procedure for the appointment of members of the judiciary of 

the Member State to which that court belongs. Article 47 of the Charter of Fundamental Rights of the European 

Union must be duly taken into consideration for the purposes of interpreting that provision.  

2. The second subparagraph of Article 19(1) TEU must be interpreted as not precluding national provisions which 

confer on the Prime Minister of the Member State concerned a decisive power in the process for appointing 

members of the judiciary, while providing for the involvement, in that process, of an independent body responsible 

for, inter alia, assessing candidates for judicial office and giving an opinion to that Prime Minister”. 

CJEU, 24 June 2019, Commission v Poland (Independence of the Supreme Court), C‐619/18, on judicial 

independence, Article 19 TEU and 47 CFR 

In that case, the European Commission requests that the Court declare that the Republic of Poland has failed to 

fulfil its obligations under the combined provisions of the second subparagraph of Article 19(1) TEU and Article 

47 of the Charter of Fundamental Rights of the European Union: i) by lowering the retirement age of the judges 

appointed to the Polish Supreme Court and by applying that measure to the judges in post appointed to that court 

before 3 April 2018 and ii) by granting the President of the Republic the discretion to extend the period of judicial 

activity of judges of that court beyond the newly fixed retirement age.  

The Court: 

“1. Declares that, first, by providing that the measure consisting in lowering the retirement age of the judges of 

the Sąd Najwyższy (Supreme Court, Poland) is to apply to judges in post who were appointed to that court before 

3 April 2018 and, secondly, by granting the President of the Republic the discretion to extend the period of judicial 

activity of judges of that court beyond the newly fixed retirement age, the Republic of Poland has failed to fulfil 

its obligations under the second subparagraph of Article 19(1) TEU”; 

CJEU, 2 March 2021, A.B. and Others (Appointment of judges to the Supreme Court – Actions), C‐824/18 

on judicial independence, Article  19 TEU and 47 CFR 

The CJEU addressed the question whether the second subparagraph of Article 19(1) TEU, Article 47 of the 

Charter and Article 9(1) of Directive 2000/78, must be interpreted as precluding national legislation that i) deprive 

a national court of its jurisdiction to rule in the first and last instance on appeals lodged by candidates for positions 

as judges at a court such as the Supreme Court against decisions of a body not to put forward their applications, 

but to put forward those of other candidates to the President of the Republic for appointment to such positions 

ii) declare such appeals to be discontinued by operation of law while they are still pending, ruling out the possibility 

of their being continued or lodged again and iii) in so doing, deprive such a national court of the possibility of 

obtaining an answer to the questions that it has referred to the Court for a preliminary ruling. Moreover, the 

referring court asked whether the principle of the primacy of EU law must be interpreted as requiring it to disapply 

such legislation if in contrast with EU law, and, consequently, to continue to assume the jurisdiction previously 

vested in it to hear disputes referred to it before this legislation’s entry into force. 

The Court concluded that: 

“Where amendments are made to the national legal system which, first, deprive a national court of its jurisdiction 

to rule in the first and last instance on appeals lodged by candidates for positions as judges at a court such as the 

(…) Supreme Court, Poland against decisions of a body such as the (…)National Council of the Judiciary, Poland 

not to put forward their application, but to put forward that of other candidates to the President of the Republic 

of Poland for appointment to such positions, which, secondly, declare such appeals to be discontinued by 

operation of law while they are still pending, ruling out the possibility of their being continued or lodged again, 

and which, thirdly, in so doing, deprive such a national court of the possibility of obtaining an answer to the 

questions that it has referred to the Court for a preliminary ruling: 
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(…) 

–    the second subparagraph of Article 19(1) TEU must be interpreted as precluding such amendments 

where it is apparent  — a matter which is for the referring court to assess on the basis of all the relevant factors 

— that those amendments are capable of giving rise to legitimate doubts, in the minds of subjects of the law, as 

to the imperviousness of the judges appointed, by the President of the Republic of Poland, on the basis of those 

decisions of the Krajowa Rada Sądownictwa (National Council of the Judiciary), to external factors, in particular, 

to the direct or indirect influence of the legislature and the executive, and as to their neutrality with respect to the 

interests before them and, thus, may lead to those judges not being seen as independent or impartial with the 

consequence of harming the trust, which justice in a democratic society governed by the rule of law must inspire 

in subjects of the law. 

Where it is proved that those Articles have been infringed, the principle of primacy of EU law must be interpreted 

as requiring the referring court to disapply the amendments at issue, whether they are of a legislative or 

constitutional origin, and, consequently, to continue to assume the jurisdiction previously vested in it to hear 

disputes referred to it before those amendments were made. 

2.  The second subparagraph of Article 19(1) TEU must be interpreted as precluding provisions amending 

the state of national law in force under which: 

–    notwithstanding the fact that a candidate for a position as judge at a court such as the Sąd Najwyższy (Supreme 

Court) lodges an appeal against the decision of a body such as the Krajowa Rada Sądownictwa (National Council 

of the Judiciary) not to accept their application, but to put forward that of other candidates to the President of the 

Republic of Poland, that decision is final inasmuch as it puts forward those other candidates, with the result that 

that appeal does not preclude the appointment of those other candidates by the President of the Republic of 

Poland and that any annulment of that decision inasmuch as it did not put forward the appellant for appointment 

may not lead to a fresh assessment of the appellant’s situation for the purposes of any assignment of the position 

concerned, and  

– moreover, such an appeal may not be based on an allegation that there was an incorrect assessment of the 

candidates’ fulfilment of the criteria taken into account when a decision on the presentation of the proposal for 

appointment was made, 

where it is apparent — a matter which is for the referring court to assess on the basis of all the relevant factors — 

that those provisions are capable of giving rise to legitimate doubts, in the minds of subjects of the law, as to the 

imperviousness of the judges thus appointed, by the President of the Republic of Poland, on the basis of the 

decisions of the Krajowa Rada Sądownictwa (National Council of the Judiciary), to external factors, in particular, 

to the direct or indirect influence of the legislature and the executive, and as to their neutrality with respect to the 

interests before them and, thus, may lead to those judges not being seen as independent or impartial with the 

consequence of harming the trust which, justice in a democratic society governed by the rule of law must inspire 

in subjects of the law. 

Where it is proved that the second subparagraph of Article 19(1) TEU has been infringed, the principle 

of primacy of EU law must be interpreted as requiring the referring court to disapply those provisions 

and to apply the national provisions previously in force instead, while itself exercising the judicial review 

envisaged by those latter provisions. 
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3.2 Designing a training module on the right to an effective remedy and 

the duty to provide for effective, proportionate and dissuasive 

sanctions and remedies 

 

3.2.1. Introduction 

The design of training in the field of remedies and sanctions builds on the methodological questions 

raised above on the increasing relevance of EU law in this field and the several issues posed to judges 

and lawyers by the possible tensions between EU law and the principle of national procedural autonomy, 

especially when attention is paid to the Charter of Fundamental Rights, its Article 47 and the principles 

of effective judicial protection and proportionality and dissuasiveness of sanctions and remedies.  

Moving from this perspective, a trainer will be confronted with several issues, including:  

i) whether Article 47 CFR and the principles of effectiveness, proportionality, dissuasiveness are relevant 

and applicable to remedies and sanctions in the different sectors.  

ii) whether some possible applications of the principles and of Article 47 CFR in one sector might be 

extended to other sectors. 

iii) whether, when applied to administrative sanctions, the principles apply uniformly in different sectors 

iv) whether, when applied to remedies, the principles apply uniformly in different sectors 

v) whether the application of the principles and of Article  47 is uniform across sectors 

vi) what are the implications of Article 47 CFR and the ones of the principles of effectiveness and 

proportionality on the application of procedural rules at national level.  

In order to meet these objectives, the Section takes a casuistic approach through the lenses of the Court 

of Justice of the EU (hereinafter: CJEU) and, albeit to a lesser extent, the European Court of Human 

Rights (hereinafter: ECtHR) with regard to various sectors: data protection, consumer, non-

discrimination, health, and immigration law.  

The analysis begins with ‘question design’, proposing six questions related to the impact of each principle 

(effectiveness, proportionality, and dissuasiveness) on remedies and sanctions. Developing a ‘case-

approach’ it proposes a hypothetical case which leads to analyze the case law in a specific sector.  

Then, the section “Cross-sectoral perspectives” offers to trainers a few examples on how to possibly 

engage trainees in a discussion concerning the applications of principles in similar (real or hypothetical) 

cases concerning other sectors.  

Offering some background knowledge about the relevance of principles in secondary EU legislation may 

help trainers anchor the discussion upon clear legal bases. To this end, the “legislative box” section briefly 

refers to the normative references which are useful for the reading of the cases through which the analysis 

is developed.  

Consistently, the following paragraph provides some background information on the system of remedies 

and enforcement in the various sectors subject of the analysis.  
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Background information to create a level playing field among trainees 

In order to provide some background information, here is a brief overview of the legislative instruments 

concerning the analysed case law, and of the enforcement system in each of the areas examined: 

consumer, data protection, non-discrimination, health and immigration law. The rules referring to the 

principles of effectiveness, dissuasiveness and proportionality, in the different sectors are recalled in the 

“legislative boxes” of this Section (see below).    

There is a common issue concerning the direct applicability of the principles of effectiveness, 

proportionality, and dissuasiveness when Member States do not exercise their discretionary power to 

regulate the principles when implementing EU law. Hence, there is a difference between data protection, 

where GDPR defines the sanctions effective, proportionate, and dissuasive, and consumer protection, 

where the directives, some of which are aimed at minimum harmonization, some at full harmonization, 

refer to the principles. In the case of the data protection regulation, the principles are directly applicable 

by administrative authorities and courts. In the case of consumer directives, the principles of effective, 

proportionate and dissuasive enforcement measures are generally applicable, according to the current 

CJEU interpretation, if Member States refer to them. When they are not expressly referred by Member 

States’ legislation, the principles represent canons of interpretation of the national systems of sanctions 

and remedies.  

The CJEU has refrained from holding the principles of effectiveness, proportionality and dissuasiveness 

of sanctions and remedies directly applicable, stating that national judges have to interpret national law 

in conformity with the principles and where that is not possible to set aside national rules7.  

The problems related to the application of the principles to sanctions and remedies are significant and 

especially in cross-border infringements their divergent applications by courts and administrative 

authorities may undermine the achievement of EU law objectives. 

Hence, it is very important to promote, through training, a common understanding and a uniform 

interpretation of the principles. It is for the national judges to apply the principles and interpret national 

law in light of the principles. 

The powers of administrative authorities and courts in the application of the principles significantly vary 

depending on sanctions and remedies. 

The principle of legality in the interpretation so far given by CJEU limits judicial power in the application 

of the principles to sanctions. The Austrian case discussed in Logistik Link, Maxsimovic, and Ne illustrates 

the issue. The preliminary references concern the application of the principle of proportionality and the 

different interpretations of the Constitutional and the Supreme Administrative courts. The question 

concerns the possibility that courts, applying the principle of proportionality, may set up caps, eliminate 

                                                           

7 See Link Logistik 384/17 The requirement of proportionality in Article 9a of Directive 1999/62/EC of the 

European Parliament and of the Council of 17 June 1999 on the charging of heavy goods vehicles for the use of 

certain infrastructures, as amended by Directive 2011/76/EU of the European Parliament and of the Council of 

27 September 2011, cannot be regarded as having direct effect. 

The national court must, by virtue of its duty to take all appropriate measures, whether general or particular, to 

ensure the implementation of that provision, interpret national law in conformity with that provision or, if such 

an interpretation is not possible, disapply any national provision in so far as its application would, in the 

circumstances of the case, lead to a result contrary to EU law. 
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floor, change the criteria to determine the pecuniary sanctions. The broader issue concerns the allocation 

of power between legislators and enforcers, including both administrative authorities and courts (AG 

Bobek Opinion in NE, CJEU C-205/2020, particularly paras. 112,113,114).  

A second relevant issue is the relationship between the principles of effectiveness, proportionality and 

dissuasiveness and Article 47 of the Charter. CJEU case law has not specifically addressed this question 

yet and the materials offer guidance on how national courts should apply and interpret the principles in 

light of Article 47 CFR. The question is even more relevant considering that, unlike the principles above, 

the CJEU has considered Article 47 CFR a norm of direct application (Egenberger, C-414/16, para. 78). 

The principles have to be applied in light of the right to an effective remedy. This right is protected in 

the Charter before Courts and by the principle of good administration when the remedy is sought before 

ad administrative authorities.  

Whereas further guidance could be offered by the CJEU in future preliminary rulings, one of the relevant 

issues for the training is how national courts and authorities should apply the principles especially when 

there might be some conflict as it is often the case between proportionality and dissuasiveness. 

 

3.2.2. Consumer law 

Consumer law is a highly developed area of EU law, both with regard to primary (e.g., Article  38 of the 

Charter of Fundamental Rights of the EU) and secondary law. This section considers only a part of the 

case law related to some directives. Regarding remedies, the analysis concerns the consequences of the 

unfairness of a clause contained in a consumer contract (Article  6 and Article  7 dir. 1993/13) in particular 

with regard to the non-bindingness of the unfair clause, the possibility for the judge to replace or modify 

the unfair clause, and national rules imposing a limitation period to exercise remedies in case of unfair 

clauses. These provisions have recently been integrated with sanctions8. Accordingly, the recommended 

use of unfair contract terms is subject to administrative sanctions and remedies. Unfair commercial 

practices directive 2005/29 has been recently modified by directive 2161/2019 with a section on remedies 

explicitly referring to the principles of effectiveness and proportionality (Article  11 A). The analysis also 

concerns remedies in kind provided for by the consumer sales directive in the event of non-conformity 

of goods. As to sanctions, Article 23 of the consumer credit directive and Article 13 of dir. 2005/29, 

recently modified by dir. 2161/2019, are the main provisions considered.  

                                                           

8 See for example Article 8b dir 93/13 as modified by directive 2161/2019 

• 1. Member States shall lay down the rules on penalties applicable to infringements of the national 
provisions adopted pursuant to this Directive and shall take all necessary measures to ensure that they are 
implemented. The penalties provided for must be effective, proportionate and dissuasive. 

• 2. Member States shall ensure that, when deciding on whether to impose a penalty and on its level, the 
administrative authorities or courts shall give due regard to the following criteria where relevant: 

• (a)  the nature, gravity and duration or temporal effects of the infringement; 

• (b)  the number of consumers affected, including those in other Member State(s); 

• (c)   any action taken by the trader to mitigate or remedy the damage suffered by consumers; 

• (d)   where appropriate, the intentional or negligent character of the infringement; 

• (e)   any previous infringements by the trader; 

• (f)   the financial benefits gained or losses avoided by the trader due to the infringement; 

• (g)   any other aggravating or mitigating factor applicable to the circumstances of the case. 
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Consumer protection features the combination of administrative and judicial enforcement both bound 

to apply the principles when administering remedies and sanctions. Administrative enforcement is subject 

to judicial review. Hence judicial enforcement encompasses the scrutiny of the principles applied by 

administrative authorities. The principles of proportionality and dissuasiveness are commonly applied to 

administrative sanctions and to a more limited extent to the remedies. 

Concerning the type of enforcement, the case law on ex officio powers of judges (See Section I) shows the 

relevance of judicial enforcement. As to administrative enforcement, which plays a significant role, the 

powers of administrative authorities vary depending on the EU legislation at stake and on Member States’ 

choices. For example, the unfair contract term directive leaves some discretion to Member states in the 

definition of roles and powers of administrative and judicial authorities with regard to the enforcement 

of this directive (Article 7 and 8 dir. 1993/13).  

The complexity of the administrative enforcement required the creation of a system of coordination 

between administrative authorities (CPC regulation 2017). 

 

3.2.3. Data protection 

Data protection is also an area where European law plays a leading role, and it is characterized by the 

existence of a general Regulation, the GDPR (EU Reg. 2016/679), which is the legislation considered in 

this section. With regard to remedies, these Materials mainly examine the right to compensation (Article 

82 GDPR) and the rules and remedies concerning the Data Protection Impact Assessment (Article 35 

and Article 36 GDPR). With regard to sanctions, Article  83 and Article 84 of the GDPR, relating to 

administrative fines and to penalties are the relevant provisions.  

With regard to the type of enforcement, the GDPR lays out a system of administrative enforcement and 

dictates some rules concerning the relationship between administrative protection and judicial protection. 

The system of administrative protection is articulated at European and national levels. As to the latter, 

Article 58 GDPR confers to national supervisory authorities a broad catalog of corrective, investigative, 

authorising, and advisory powers. National supervisory authorities have, amongst others, a competence 

to impose fines, issue a warning or reprimand to the data processor/controller, order the suspension of 

the processing of personal data, block, and erasure of specific data, or order the controller or the 

processor to comply with the data subject’s requests. The power to apply financial penalties belongs to 

the supervisory authorities, with some exceptions. The complexity of the administrative enforcement 

requires the creation of a system of coordination between administrative authorities (Article  60 ss). 

At the European level, the role of the European Data Protection Board (hereinafter: EDPB) has to be 

mentioned. The EDPB should ensure the consistent application of EU Reg. 2016/679 and has the tasks 

of monitoring, advising the Commission, publishing guidelines, recommendations and best practices, and 

issuing opinions on codes of conduct drawn up at the European level (70 EU Reg. 2016/679). 

Furthermore, the EDPB may adopt binding decisions within procedures involving various national 

supervisory authorities (Article  65 GDPR).  

Data protection features different models combining administrative and judicial enforcement. In many 

Member States they can operate on parallel tracks, in some parties are required to exhaust administrative 

remedies and only after that can they seek judicial protection. The CJEU has scrutinised the 

complementarity of enforcement regimes in light of Article 47 CFR (CJEU, Puskar 73/16). 
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Moreover, with regard to the relationships between administrative authorities and Courts, at the national 

level judicial review is possible against the decisions of the supervisory authority, and in some cases 

administrative authorities, as well as, at the conditions established by Article 80 GDPR, collective entities, 

may seek actions before courts (with respect to the impact of Article 47 CFR on the relationship between 

administrative and judicial enforcement before the entry into force of the GDPR, see Puskar, C-73/16).  

As to the judicial review of administrative decisions, Article 78 GDPR grants to the individual the right 

to an effective judicial remedy against a supervisory authority. Furthermore, according to Article 58(4) 

GDPR the exercise by the supervisory authority of its powers shall be subject to appropriate procedural 

safeguards in accordance with Union, Member State law and the Charter, including effective judicial 

remedy and due process.  

 

3.2.4. Non-discrimination 

Non-discrimination is also a particularly developed area of European law. As to primary EU law, Article 

21 of the Charter of Fundamental Rights of the EU (hereinafter: CJEU) protects against discrimination; 

in relation to secondary law, the instrument of the directive is widely used (for an analysis of the 

legislation, see the Non-discrimination casebook, Appendix introducing non-discrimination law in the 

EU). As to remedies, the chapter considers i) the provisions on non-discrimination provided by Directive 

2006/54, which concerns the implementation of the principle of equal opportunities and equal treatment 

of men and women in matters of employment and occupation (e.g., the provisions on equal pay), as well 

as the rules provided by the same directive on “compensation or reparation” (Article 18); ii) the 

prohibitions of discrimination provided by Directive 2000/78, which establishes a general framework for 

equal treatment in employment and occupation.  

Administrative sanctions and remedies are combined and the principles apply to both. As to sanctions, 

the related provisions in non-discrimination law are of particular interest, as they show that sanctions and 

remedies may have blurred boundaries. For instance, although compensation is usually considered a 

remedy, Article 25 of dir. 2006/54 states that the penalties that the Member States shall regulate “may 

comprise the payment of compensation to the victim”. A similar norm is provided for by Article 15 of 

2000/43 implementing the principle of equal treatment between persons irrespective of racial or ethnic 

origin, Article 17 of dir. 2000/78 establishing a general framework for equal treatment in employment 

and occupation, and Article 14 of dir. 2004/113 implementing the principle of equal treatment between 

men and women in the access to and supply of goods and services. 

Administrative and judicial enforcement both apply to non-discrimination. With regard to the type of 

enforcement, the role of administrative enforcement can be significant; as in consumer law, the powers 

of administrative authorities vary depending on the EU legislation at stake and on Member States’ 

choices. For example, Article 9(1) of Directive 2000/78 and Article 7(1) of Directive 2000/43 both 

provide that the “Member States shall ensure that judicial and/or administrative procedures, including 

where they deem it appropriate conciliation procedures” are available for alleged victims of 

discrimination. This gives to the Member States some discretion to determine the role and relationship 

between administrative and judicial authorities for what concerns the enforcement of the principle of 

non-discrimination as implemented through the directives. Other provisions of EU law, however, give 

slightly less discretion. Article 17 of Directive 2006/54 (equal treatment of men and women in 

employment), for example, provides that, “after possible recourse to other competent authorities 
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including where they deem it appropriate conciliation procedures”, judicial procedures for the 

enforcement of the directive should be available to alleged victims.  

 

3.2.5.  Immigration law 

With regard to immigration law, generally speaking, with regard to remedies, these can take the form of 

i) immediate release from asylum or pre-removal detention; ii) administrative or judicial re-hearing; iii) 

re-opening of the administrative investigation; iv) monetary compensation. Furthermore, in FMS (C-

924/19 PPU), the ECJ reaffirmed the wide scope of the required review, recalling that, ‘the national court 

must be able to substitute its own decision for that of the administrative authority that ordered the 

detention and to order either an alternative measure to detention or the release of the person concerned’ 

(para 293). Against this backdrop, this Section takes into account the remedies provided for in Article 

39(2)(C) of the Recast Asylum procedure directive, which describes the concept “European safe third 

country” and establishes that the applicant shall be allowed to challenge the application of the concept 

of European safe third country on the grounds that the third country concerned is not safe in their 

particular circumstance. In this regard, a key legal basis is Article 46(5) of Directive 2013/32, according 

to which an asylum seeker is authorised to remain ‘until the time limit within which to exercise their right 

to an effective remedy has expired and, when such a right has been exercised within the time limit, 

pending the outcome of the remedy’.  

Moreover, the Section concerns Article 13 of the Return Directive (dir. 2008/115), according to which 

against a return decision the third-country national concerned shall be afforded an effective remedy to 

appeal or seek review of decisions related to return.  

As to sanctions, contrary to civil law fields, asylum and migration sanctions are commonly financial, once 

only imposed to the Member States when they fail to fulfil their obligation to implement ECJ judgments. 

Such a scenario could arise if Poland, Hungary, and the Czech Republic will not comply with the ECJ 

judgment in C-715/17, C-718/17 AND C-719/17, European Commission V. Poland, Hungary, And The Czech 

Republic.  However, sanctions can be imposed within the circumstances provided by Article 20(4) and (5) 

of the recast Reception Conditions Directive, which ‘must be interpreted as meaning that a Member State 

cannot, among the sanctions that may be imposed on an applicant for serious breaches of the rules of 

the accommodation centres as well as seriously violent behaviour, provide for a sanction consisting in 

the withdrawal, even temporary, of material reception conditions, within the meaning of Article 2 (f) and 

(g) of the directive, relating to housing, food or clothing, in so far as it would have the effect of depriving 

the applicant of the possibility of meeting his or her most basic needs. The imposition of other sanctions 

under 20(4) of the directive must, under all circumstances, comply with the conditions laid down in 

Article 20(5) thereof, including those concerning the principle of proportionality and respect for human 

dignity. In the case of an unaccompanied minor, those sanctions must, in the light, inter alia, of 24 of the 

Charter of Fundamental Rights, be determined by taking particular account of the best interests of the 

child’ (C-233/18, Haqbin).  

The enforcement of EU Asylum and Immigration Law has suffered from protracted compliance deficit 

due to lack of resources to apply EU rules, wide margin of discretion left to the Member States based on 

the minimum harmonization regulatory paradigm, lack of political will, and ‘systemic deficiency in the 

asylum procedure and in the reception conditions of asylum seekers’ (N.S. and others, C-411/10 and C-

493/10). The system of enforcement of EU rules in asylum and immigration consists of direct 
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enforcement by State authorities, direct enforcement by the EC, and enforcement by agencies (EASO 

Frontex).    

 

3.2.6. Health protection  

Lastly, with regard to health, its protection plays an important role in the EU, although the EU 

competence is quite narrow in this field (See the introductory paragraphs of the FRICORE Casebook 

“Judicial protection of health as a fundamental right”). This Section takes into account some rules 

provided for by EU Reg. 2021/953, which creates a framework for the issuance, verification, and 

acceptance of interoperable COVID-19 vaccination, test, and recovery certificates. More in detail, the 

rules concerning the possibility for the prospective holder to obtain the certificate in paper and digital 

format are considered (Article  3). Moreover, certain immigration law rules are relevant for assessing the 

role of principles and of Article 47 for protecting health (e.g., Article  5, par. 1, letter c of the Return 

Directive - dir. 2008/115 according to which when implementing the Directive, Member States shall take 

due account of the state of health of the third-country national concerned). 

 

Designing the issues - Main general questions covered by these Materials 

DoArticle 47 CFR, the principles of effectiveness and proportionality and dissuasiveness apply both to 

sanctions and remedies?  

Does the application of the principles of effectiveness, proportionality, if any, differ when they are applied 

in interpreting sanctions or remedies? 

What is or should be the impact of Article 47 CFR and of the principles of effectiveness, proportionality 

on the definition and/or implementation of sanctions and remedies?  

Is there a core of principles and rules crossing the different areas of European law regarding the 

effectiveness, proportionality and dissuasiveness of sanctions and remedies read in light of Article 47? 

Is there room for extensive (or analogical) application of principles and rules regarding the effectiveness, 

proportionality and dissuasiveness of sanctions and remedies read in light of Article 47 CFR, developed 

in a certain area and applied in other areas? 

 

Remedies and sanctions in light of Article  47 CFR and of the principle of effectiveness  

 

Question 1 – Article  47 CFR, the principle of effectiveness, and remedies  

 

Which is the impact of Article 47 CFR and of the principle of effectiveness on remedies in each sector? 

Does the application of Article 47 and the principle of effectiveness influence the interpretation of norms 

on existing remedies? 

Question 1.a Do Article 47 and the principle of effectiveness entail a modification of existing remedies 

where the existing remedies prove to be insufficient and inadequate? 

Question 1.b – Do Article 47 CFR and the principle of effectiveness entail the creation of new civil 

remedies when national legislation does not provide any?  
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Focus I: Effectiveness and injunctions 

 

a. Legislation box 

Consumer law 

With regard to unfair commercial practices, Article 11 of dir. 2005/29 provides that Member States shall 

confer upon the courts or administrative authorities powers enabling them, in cases where they deem 

such measures to be necessary taking into account all the interests involved and in particular the public 

interest: (a) to order the cessation of, or to institute appropriate legal proceedings for an order for the 

cessation of, unfair commercial practices; or (b) if the unfair commercial practice has not yet been carried 

out but is imminent, to order the prohibition of the practice, or to institute appropriate legal proceedings 

for an order for the prohibition of the practice.  

In relation to unfair contract terms, Article 7 of dir. 1993/13 states that Member States should introduce 

“provisions whereby persons or organizations, having a legitimate interest under national law in 

protecting consumers, may take action according to the national law concerned before the courts or 

before competent administrative bodies for a decision as to whether contractual terms drawn up for 

general use are unfair, so that they can apply appropriate and effective means to prevent the continued 

use of such terms”. 

Moreover, Article 7(4) of dir. 2020/1828 on representative actions for the protection of the collective 

interests of consumers provides that Member States shall ensure that qualified entities are entitled to seek 

at least injunctive and redress measures. As to injunctive measures, according to Article 8, Member States 

shall ensure that injunctive measures are available in the form of: (a) a provisional measure to cease a 

practice or, where appropriate, to prohibit a practice, where that practice has been deemed to constitute 

an infringement under the scope of application of the directive; (b) a definitive measure to cease a practice 

or, where appropriate, to prohibit a practice, where that practice has been found to constitute an 

infringement under the scope of application of the directive. Moreover, par. 2 of Article  8 dir. 2020/1828 

provides that a measure referred to in point (b) of paragraph 1 may include, if provided for in national 

law: (a) a measure establishing that the practice constitutes an infringement under the scope of application 

of the directive; and (b) an obligation to publish the decision on the measure in full or in part, in such 

form as the court or administrative authority considers appropriate, or an obligation to publish a 

corrective statement.  

 

Data protection 

Article 17 GDPR regulates the right to erasure, according to which in several cases the data subject can 

obtain the erasure of personal data concerning her. Moreover, Article 16 enshrined the right to 

rectification, and Article 18 the right to restriction of processing. Furthermore, Article 58 GDPR confers 

several corrective powers to data protection authorities (e.g., to order the controller or the processor to 

comply with the data subject’s requests to exercise their rights pursuant to the GDPR; to order the 

controller or processor to bring processing operations into compliance with the GDPR, where 

appropriate, in a specified manner and within a specified period; to impose a temporary or definitive 

limitation including a ban on processing).  
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b. Stimulating awareness about pre-existing caselaw at EU level. Insights from the case law  

In consumer law, in Invitel (C-472/10) a case concerning an action for an injunction brought in the public 

interest and on behalf of consumers by a body appointed by national legislation, the CJEU addressed, in 

light of the principle of effectiveness, the legal effects of such an injunction in respect to consumers who 

were not party to the injunction proceedings.    

 

 

Focus II: The effectiveness of the remedial system: the role of compensation 

 

a. Providing background knowledge. Legislation box  

Data protection 

In Europe, under the GDPR in case of unlawful processing of data the data subject may exercise several 

rights and remedies, such as the right to erasure, with some exceptions (Article 17 GDPR), the right to 

restriction of processing (Article 18 GDPR), the right to compensation and liability. In case of 

compensation, a judicial enforcement system is provided (Article 82 GDPR), while for the exercise of 

the right to erasure and to restriction of processing both the administrative and judicial enforcements 

exist (Article 77 and Article 79 GDPR). Moreover, Article 82 GDPR on compensation refers to the need 

of ensuring effective compensation to the data subject, Article 79 GDPR enshrined the right to an 

effective judicial remedy against a controller or processor.  

Non-discrimination 

The directive 2006/54 concerns the implementation of the principle of equal opportunities and equal 

treatment of men and women in matters of employment and occupation. Article  9, par. 1, lett. g) of such 

directive provides that provisions contrary to the principle of equal treatment shall include those based 

on sex, either directly or indirectly, for suspending the retention or acquisition of rights during periods 

of maternity leave or leave for family reasons which are granted by law or agreement and are paid by the 

employer. Article  18 ‘Compensation or reparation’ of the same directive states that  

“Member States shall introduce into their national legal systems such measures as are necessary to ensure 

real and effective compensation or reparation as the Member States so determine for the loss and damage 

sustained by a person injured as a result of discrimination on grounds of sex, in a way which is dissuasive 

and proportionate to the damage suffered. Such compensation or reparation may not be restricted by the 

fixing of a prior upper limit, except in cases where the employer can prove that the only damage suffered 

by an applicant as a result of discrimination within the meaning of this Directive is the refusal to take 

his/her job application into consideration.” 

Consumer protection 

Dir. 1993/13 provides protection against unfair contractual terms in consumer contracts. As to remedies, 

Article 6(1) of the directive provides that unfair terms used in a consumer contract must not be binding 

on the consumer and that the contract shall continue to bind the parties upon those terms if it is capable 

of continuing in existence without the unfair terms. Furthermore, Article 7 of the directive provides that 

Member States shall ensure that adequate and effective means exist to prevent the continued use of unfair 

terms in consumer contracts. Moreover, these means must include provisions whereby persons or 

organizations, having a legitimate interest under national law in protecting consumers, may take action 

according to the national law before the courts or before competent administrative bodies for a decision 
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as to whether contractual terms drawn up for general use are unfair, so that they can apply appropriate 

and effective means to prevent the continued use of such terms.  

In relation to unfair commercial practices, dir. 2161/2019 introduced in the unfair commercial practices 

directive Article  11a, which reads as follow: 

Article 11a – Redress  

1. Consumers harmed by unfair commercial practices, shall have access to proportionate and effective 

remedies, including compensation for damage suffered by the consumer and, where relevant, a 

price reduction or the termination of the contract. Member States may determine the conditions for the 

application and effects of those remedies. Member States may take into account, where appropriate, the 

gravity and nature of the unfair commercial practice, the damage suffered by the consumer and other 

relevant circumstances.  

2. Those remedies shall be without prejudice to the application of other remedies available to consumers 

under Union or national law.’ 

 

b. ‘Hands-on’ activity. Starting from a data protection case inspired by EU caselaw 

 

A doctor shared information with a well-known newspaper concerning the health status of one of her 

patients, a famous actor who had not given his consent. The newspaper published an article concerning 

the actor’s health status on its website. Such actor intends to seek action asking for the removal of health 

data from the website, but applicable legislation only provides the remedy of compensation. Is such 

legislation providing only compensation as a remedy in case of unlawful disclosure of data compatible 

with the principle of effective judicial protection? Is compensation an effective remedy under Article 47 

CFR?  

 

Providing hints for discussion, inspired by caselaw  

The case I v. Finland, app. no. 20511/03, decided by the European Court of Human Rights on 17 July 

2008 concerns compensation in case of unlawful disclosure of personal data. In such a case the Court 

stated that the possibility to claim compensation in case of unlawful disclosure of personal data is 

considered not sufficient for ensuring the respect of Article 8 ECHR, because practical and effective 

protection should be provided to exclude any possibility of unauthorized access occurring in the first 

place.  

However, in Europe, in case of unauthorised access of personal data, the data subject may usually exercise 

several rights and remedies provided for by the GDPR (right to erasure, right to restriction of processing; 

compensation). 

  

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other fields 

The application of data protection law led to the declaration of the (in)sufficiency of compensation 

against unlawful disclosure of personal data. In a cross-sectoral perspective, the question arises as to 
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whether the application of the principle of effectiveness in other sectors may lead to the same results, for 

instance where a violation of fundamental rights is at stake, in relation to non-discrimination or health.  

 

For example, with regard to non-discrimination the following question may arise: 

 

An employer pays female workers in his company 25 % less than male workers, for the same jobs. 

National legislation only provides the possibility for the worker to obtain compensation.  

Is this system of remedy effective under Article 47 CFR?   

 

How would a trainer support discussion on the case read above in light of the data protection caselaw 

examined earlier? 

One of the obstacles might be represented by the different menu of remedies provided by EU and 

national legislation in the fields of data protection (where the GDPR has established which data is subject 

to a wide and imperative range of rights and remedies) and in that of non-discrimination, of which 

legislation may be more diversified at national level and some remedies may not be expressly provided. 

What are the procedural implications of Article 47 CFR and the principle of effectiveness once applied 

to remedies in a field in which certain (effective) remedies have not been expressly provided by applicable 

law? 

What is the role of the judge in such cases? 

 

Providing hints for discussion, inspired by caselaw 

Extending the posed issue to the field of consumer protection some caselaw references may be useful 

for training and discussion purposes. In relation to the application of the unfair contract term directive, 

in Aziz (C-415/11), the Court stated that the provision, as a result of procedural and substantive rules, 

of compensation as the only remedy against unfair contractual terms is “incomplete and insufficient and 

[does] not constitute either an adequate or effective means of preventing the continued use of that term, 

contrary to Article 7(1) of Directive 93/13” (§60). Moreover, the CJEU interpreted remedies in kind 

provided for by the Consumer Sales directive as functional to grant the effective protection of consumers 

(Weber and Putz, joined cases C-65/09 and C-87/09, §52; Fülla case, C-52/18, §32). 

 

Focus III: Suspension of the proceeding as an effective remedy 

 

a. Providing background knowledge. Legislation box 

Immigration law (also with regard to health) 

Article 18 of the Charter of Fundamental Rights of the EU enshrined the right to asylum, and Article  

19(2) the principle of non-refoulement.  
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Article 39 of the Asylum procedure directive (dir. 2013/32) describes the concept of a “European safe 

third country”, prescribing that the Member States may provide that no, or no full, examination of the 

application for international protection and of the safety of the applicant in their particular circumstances 

shall take place in cases where a competent authority has established, on the basis of the facts, that the 

applicant is seeking to enter or has entered illegally into its territory from a safe third country. The same 

article provides that the applicant shall be allowed to challenge the application of the concept of a 

“European safe third country” on the grounds that the third country concerned is not safe in their 

particular circumstances. Furthermore, according to Article 46(5) of directive 2013/32, an asylum seeker 

is authorised to remain ‘until the time limit within which they may exercise their right to an effective 

remedy has expired and, when such a right has been exercised within the time limit, pending the outcome 

of the remedy’.  

Moreover, Article 13 of the return directive (dir. 2008/115) provides that against a return decision the 

third-country national concerned shall be afforded an effective remedy to appeal or seek review of 

decisions related to return, before a competent judicial or administrative authority or a competent body 

composed of members who are impartial and who enjoy safeguards of independence. According to 

Article 13(2), the competent body shall have the power to review decisions related to return, including 

the possibility of temporarily suspending their enforcement, unless a temporary suspension is already 

applicable under national legislation. 

 

Article 5, par. 1, lett. c) of the Return Directive (dir. 2008/115) entitled ‘Non-refoulement, best interests 

of the child, family life and state of health’ states that when implementing the Directive, Member States 

shall take due account of the state of health of the third-country national concerned, and respect the 

principle of non-refoulement. Moreover, Article 14(1) of the Return Directive, entitled ‘Safeguards 

pending return’, provides that Member States shall ensure, in relation to third-country nationals during 

the period for voluntary departure and during periods for which removal has been postponed, that 

emergency health care and essential treatment of illness are provided.  

Consumer law 

See Legislation box under focus I  

 

b. ‘Hands-on’ activity. Starting from an immigration case inspired by EU caselaw  

 

On 5 May 2012, Mr. X, a Togolese national, submitted an application for international protection to the 

Belgian authorities, which was rejected on 25 July 2015 by the competent authority (CGRA). On 3 

September 2015, the Belgian State, acting through its Immigration Office, ordered Mr. X to leave Belgian 

territory.  

On 23 September 2015, Mr. X brought an appeal against the decision of the CGRA of 25 July 2015 

before the Council for asylum and immigration proceedings and requested the annulment and suspension 

of execution of the order of 3 September 2015 requiring him to leave the territory. The Council for 

asylum and immigration proceedings by judgment of 15 November 2015 referred back the case to the 

CGRA asking for a new assessment.  
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With regard to the proceeding concerning the annulment and suspension of the execution order of 3 

September 2015, do the principle of non-refoulement and the right to an effective remedy preclude the 

adoption of a return decision immediately after the rejection of the asylum application by the CGRA and 

therefore before the legal remedies available against that rejection decision can be exhausted and before 

the asylum procedure can be definitively concluded?  

 

Providing hints for discussion, inspired by caselaw 

According to the CJEU, (Gnandi, C-181/16), Article 47 (right to a legal effective remedy), in conjunction 

with Article 18 (right to asylum) and Article 19 (2) (principle of non-refoulment) of the Charter are 

grounds of interpretation of the legal remedies set out by the Return Directive (Article 13) and the Asylum 

Procedure Directive (Article 39). The Court highlights that the existence of a remedy before a judicial 

body should be granted (para. 57). According to the CJEU, it follows that, while a Member State can 

adopt a return decision following a negative decision on an asylum application, that Member State is 

required to provide an effective remedy in accordance with the principle of equality of arms, which 

means, in particular, that all the effects of the return decision must be suspended during the period 

prescribed for lodging such an appeal and, if an appeal is lodged, until a decision is taken by the judicial 

body (para. 61). To comply with its obligations, Member States must go beyond simply refraining from 

enforcing the return decision: it is necessary that the period for voluntary departure does not start running 

as long as the person concerned is allowed to stay and that the person is not placed in detention pursuant 

to the Return Directive (para. 62). Moreover, Member States must inform the applicant, in a transparent 

manner, about his or her right to appeal against a negative decision and about the nature of this appeal 

(para. 65). 

The Gnandi (C-181/16) case shows the importance of procedural laws, and in particular of the suspension 

of decisions in granting the right to an effective remedy under Article 47 CFR, as well as the principle of 

effectiveness. From this point of view, another relevant migration law case is Abdiba (C-562/13), where 

the right to health plays a significant role. In such a case, the Court relied on Article  47 CFR and on 

Article 13 ECHR stating that national legislation must i) with suspensive effect endow an appeal against 

a decision ordering a third country national suffering from a serious illness to leave the territory of a 

Member State, where the enforcement of that decision may expose that third country national to a serious 

risk of grave and irreversible deterioration in their state of health, and ii) make provision, in so far as 

possible, for the basic needs of such a third country national to be met, in order to ensure that that person 

may in fact avail himself of emergency health care and essential treatment of illness during the period in 

which that Member State is required to postpone removal of the third country national following the 

lodging of the appeal.  

In the same vein, in B (C-233/19) the CJEU stated that in light of the principle of non-refoulement and 

Article  47 CFR, EU law requires that  

“a national court, hearing a dispute on social assistance, the outcome of which is linked to the possible 

suspension of the effects of a return decision taken in respect of a third-country national suffering from 

a serious illness, must hold that an action for annulment and suspension of that decision leads to 

automatic suspension of that decision, even though suspension of that decision does not result from the 

application of national legislation, where:  – that action contains arguments seeking to establish that the 

enforcement of that decision would expose that third-country national to a serious risk of grave and 

irreversible deterioration in his or her state of health, which does not appear to be manifestly unfounded, 
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and that – that legislation does not provide for any other remedy, governed by precise, clear and 

foreseeable rules, which automatically entail the suspension of such a decision”. 

 

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other fields  

 

The trainer may invite participants to consider that the issue concerning the availability of interim relief 

and precautionary measures as effective remedies goes well beyond the field of asylum. 

Once again, here the procedural implications of Article 47 CFR and of the principle of effective judicial 

protection come into play. 

As to consumer law, the Aziz case (C-415/11), on the application of the unfair contractual term 

directive, is of particular interest. That case concerns the possibility to grant interim relief within a 

mortgage enforcement proceeding to grant the full effectiveness of the final decision on the unfairness 

of the clause. In that case the CJEU considers the effectiveness of consumer protection as impaired by 

the lack of availability of interim measures within the declaratory proceeding in respect of the 

enforcement proceeding (para 52). Furthermore, in Kusionova (C-34/13), a case concerning the recovery 

of a debt that is based on potentially unfair contractual terms, the Court focuses on the application of 

the principle of effectiveness with regard to procedural laws which have an impact (also) on remedies. 

The Court recalled that in the absence of harmonization of national mechanisms for enforcement under 

EU law, it is for Member States to establish procedural rules, in accordance with the principles of 

procedural autonomy, provided that those rules do not make it excessively difficult or impossible in 

practice to exercise the rights conferred by EU law (principle of effectiveness). Moreover, the Court 

stated that, “the specific characteristics of court proceedings which take place under national law between 

sellers or suppliers and consumers cannot constitute a factor which is liable to affect the legal protection 

from which consumers must benefit under the provisions of Directive 93/13” (§53).  

The cases analysed in the context of immigration law and consumer law are very different in relation to 

various aspects (e.g., the right protected and to the procedural remedies at stake).  On the other hand, 

they show the possibility to develop a remedial perspective with regard to precautionary measures which 

are necessary for granting the effectiveness of (EU) rights. 

 

Focus IV: The judicial review of a private decision as an effective remedy 

 

a. Providing background knowledge. Legislation box 

Non-discrimination 

Directive 2000/78 establishes a general framework for equal treatment in employment and occupation.  

Article 4 of such directive provides that, in relation to occupational requirements Member States may 

provide that a difference of treatment which is based on a characteristic related to the grounds of religion 

or belief, disability, age, or sexual orientation, shall not constitute discrimination where, by reason of the 

nature of the particular occupational activities concerned or of the context in which they are carried out, 

such a characteristic constitutes a genuine and determining occupational requirement, provided that the 

objective is legitimate and the requirement is proportionate. Furthermore, Article 4(2) provides that 

Member States may maintain national legislation in force at the date of adoption of the Directive or 
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provide for future legislation incorporating national practices existing at the date of adoption of the 

Directive pursuant to which, in the case of occupational activities within churches and other public or 

private organizations the ethos of which is based on religion or belief, a difference of treatment based on 

a person’s religion or belief shall not constitute discrimination where, by reason of the nature of these 

activities or of the context in which they are carried out, a person’s religion or belief constitute a genuine, 

legitimate and justified occupational requirement, having regard to the organisation’s ethos.  

Article 9 of such a directive entitled ‘Defence of rights’ states Member States shall ensure that judicial 

and/or administrative procedures, including conciliation procedures where it is deemed appropriate, for 

the enforcement of obligations under the Directive are available to all persons who consider themselves 

wronged by failure of seeing the principle of equal treatment applied to them, even after the relationship 

in which the discrimination is alleged to have occurred has ended.  

Data protection 

Article 35 GDPR provides rules on the data protection impact assessment (DPIA) which in some cases 

is mandatory. In the DPIA the data controller assesses the planned processing looking at various aspects, 

including the risks to the rights and freedoms of data subjects, and where the data processing result at 

high risk in the absence of measures taken by the controller to mitigate the risk, the data controller, 

according to Article 36, must consult the supervisory authority prior to processing.  

Health 

EU Reg. 2021/953 of 14 June 2021 provides a framework for the issuance, verification and acceptance 

of interoperable COVID-19 vaccination, test and recovery certificates (EU Digital COVID Certificate). 

Article 10 of the regulation provides that the personal data included in the certificates may be processed 

by the cross-border passenger transport services operators required by national law to implement certain 

public health measures during the COVID-19 pandemic, only to verify and confirm the holder’s 

vaccination, test result or recovery. Moreover, Article 3 of the regulation provides that Member States, 

or designated bodies acting on behalf of Member States, shall issue the certificates in a digital or paper-

based format, or both and that the prospective holders shall be entitled to receive the certificates in the 

format of their choice. Recital 18 of the regulation provides that this provision aims at ensuring the 

interoperability of and equal access to the certificates making up the EU Digital COVID Certificate for 

all Union citizens, including for vulnerable persons, such as persons with disabilities, and for persons 

with limited access to digital technologies.  

 

b. 'Hands-on’ activity. Starting from a non-discrimination case inspired by EU caselaw  

In November 2017 a relief organisation of the Protestant Church of the Netherlands published an offer 

of fixed-term employment for a project for producing a parallel report on the United Nations 

International Convention on the Elimination of All Forms of Racial Discrimination. According to the 

offer of employment, the work to be done extended to accompanying the process for drawing up the 

country reports on that convention for 2012 to 2014. The offer of employment also specified the 

conditions to be satisfied by candidates. One of these read as follows: ‘We presuppose membership of a catholic 

church and identification with the diaconal mission. Please state your church membership in your curriculum vitae.’ Ms. 

Swartz, of no denomination, applied for the post offered. Although her application was shortlisted after 

a preliminary selection, she was not invited to an interview. The candidate who was eventually successful 

had stated with respect to his church membership that he was a ‘Protestant Christian active in the Berlin 

regional church’. On 9 May 2019, the applicant brought an action before the Court, arguing that the 
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employers’ decision violates Article 21 CFR which prohibits discrimination, and asking for the annulment 

of the decision. In light of Article 47 CFR, could a national judge declare the private decision invalid 

because it violates Article 21 CFR?  

Providing hints for discussion, inspired by caselaw 

The Egenberger (C-414/2016) case concerns a similar case. In such a case the CJEU stated, in light of the 

principle of effective judicial protection and Article 47 CFR, that the decisions of private parties in 

relation to non-discrimination must be capable of being subject to judicial review. The Court affirmed 

that  

‘Article 4(2) of Directive 2000/78, read in conjunction with Articles 9 and 10 of the directive and 

Article 47 of the Charter, must be interpreted as meaning that, where a church or other organization 

whose ethos is based on religion or belief asserts, in support of an act or decision such as the rejection 

of an application for employment with it, that by reason of the nature of the activities concerned or the 

context in which the activities are to be carried out, religion constitutes a genuine, legitimate and justified 

occupational requirement, having regard to the ethos of the church or organization, it must be possible 

for such an assertion to be the subject, if need be, of effective judicial review by which it can be ensured 

that the criteria set out in Article 4(2) of that directive are satisfied in the particular case’ (paragraph 59). 

Similarly, in the case of IR (C-68/17), the Court affirmed that  

‘an organization whose ethos is based on religion or belief and which manages a hospital in the form of 

a private limited company cannot decide to subject its employees performing managerial duties to a 

requirement to act in good faith and with loyalty to that ethos that differs according to the faith or lack 

of faith of such employees, without that decision being subject, where appropriate, to effective judicial 

review to ensure that it fulfils the criteria laid down in Article 4(2)’ of the Directive (paragraph 61). 

To sum up, taken together, the effect of both the horizontal effect of Article 21 CFR and the need to be 

able to subject the decisions, at least of organisations whose ethos is based on religion or belief, to 

effective judicial review, could lead to a national court holding a private decision amounting to 

discrimination to be invalid.  

 

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other fields  

 

Looking at the judicial review of a private decision as an effective remedy, in data protection some cases 

may be considered within the training. As an example: 

 

An employer makes a data protection impact assessment according to Article 35 GDPR, which violates 

the right to data protection or to privacy, because it clearly underestimates the risks of the processing, 

with the consequence of avoiding the control by a supervisory authority provided for by Article 36 

GDPR. In such a case, do the principle of effectiveness and Article 47 CFR require that Member States 

provide the means for ensuring the possibility of a judicial review of such data protection impact 

assessment?  
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Looking at the protection of health, a question may arise in relation to the application of the EU digital 

COVID certificate, in relation to the processing of personal data carried out by the cross-border 

passenger transport services operators required by national law to implement certain public health 

measures during the COVID-19 pandemic.  

A hypothetical case may be the following: 

 

A cross-border passenger transport services operator who checks the EU digital COVID certificate on 

the grounds of national law decides not to accept the EU digital COVID certificate in paper format, as 

he affirms that there is the risk of counterfeiting. In light of the principle of effectiveness, could a person 

who is planning to cross the border relying on her EU digital COVID certificate in paper format, where 

such a certificate will be checked by such operators, ask for the judicial review of such decision affirming 

that her freedom of movement is violated? Could the judge declare such a decision invalid?  

 

Keeping track of examined materials. List of the case law 

 

Focus I: the effectiveness of the system of remedies: the role of compensation 

Data protection 

- ECtHR, I v. Finland, app. no. 20511/03, 17 July 2008  

Consumer law 

- CJEU, Weber and Putz, joined cases C-65/09 and C-87/09, 16 June 2011;  

- CJEU, Fülla, C-52/18, 23 May 2019  

Focus II: suspension of the proceeding as a remedy 

Immigration law 

- CJEU, Gnandi, C-181/16, 19 June 2018 

Immigration law and health  

- CJEU Abdiba, C-562/13, 18 December 2014 

- CJEU, B, C-233/19, 30 September 2020 

Consumer law 

- CJEU, Aziz case, C-415/11, 14 March 2013 

- CJEU, Kusionova, C-34/13, 10 September 2014 

Focus III: the judicial review of a private decision as an effective remedy 

Non-discrimination 

- CJEU, Egenberger, C-414/2016, 17 April 2018 

- CJEU, IR, C-68/17, 11 September 2018 
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Question 2 – The principle of effectiveness, and sanctions 

 

Which is the impact of the principle of effectiveness on the application of sanctions? 

 

Focus I: Effective sanctions and their amount  

 

a. Legislation box 

Consumer law 

Directive 2008/48 concerns credit agreements for consumers. Article 8 of such a directive establishes an 

obligation for the creditor to assess the creditworthiness of the consumer. Article 23 of the same directive 

provides that the penalties that Member States shall law down according to the Directive must be 

effective, proportionate and dissuasive. 

Directive 2005/29 on unfair commercial practices states in Article 13 that penalties must be effective 

proportionate and dissuasive and describe the various factors that have to be considered by the 

enforcer(s) when they determine the amount, including “the financial benefits gained or losses avoided 

by the trader due to the infringement, if the relevant data are available”.  

Data protection 

In data protection, Article 83 GDPR which set the general conditions for imposing administrative fines, 

states that each supervisory authority shall ensure that the imposition of administrative fines pursuant to 

this Article in respect of infringements of this Regulation referred to that article shall in each individual 

case be effective, proportionate and dissuasive. The same article enumerates several aspects that the 

supervisory authority should take into account in deciding whether imposing a fine or the amount of the 

administrative fine (e.g., the intentional of negligent character of the infringement; the nature, the gravity 

and duration of the infringement, the financial benefits gained, or losses avoided, directly or indirectly, 

from the infringement). Moreover, Article 84 GDPR provides that the penalties that Member States shall 

introduce with regard to infringements of the GDPR which are not subject to administrative fines 

pursuant to Article 83 shall be effective, proportionate and dissuasive. 

 

b. ‘Hands-on’ activity. Starting from a consumer law case inspired by EU caselaw  

 

A professional fails to comply with the obligation to examine the consumer’s creditworthiness provided 

for by the consumer credit directive (dir. 2008/48). The competent authority establishes a sanction, 

according to national law, which is independent from the economic benefits the infringer derived from 

the violation. Is the imposition of a sanction independently from the economic benefits the infringer 

derived from the violation compatible with the principle of effectiveness?  

 

Providing hints for discussion, inspired by caselaw 

In Ultimo Portfolio Investment (Luxembourg) SA (C-303/20), the CJEU applied the principle of effectiveness 

jointly with the one of dissuasiveness, giving some practical guidance on effective sanctions. Inter alia, the 
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Court stated that i) in order for a penalty to be effective and dissuasive, those responsible must be 

deprived of the economic benefits derived from their infringement; ii) a penalty is not capable of 

ensuring, in a sufficiently effective manner, the protection of consumers against the risks of over-

indebtedness and insolvency, sought by Directive 2008/48, if it has no effect on the situation of a 

consumer to whom credit was granted in breach of Article 8 of that directive. 

 

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other fields 

Legislation defines criteria that enforcers have to follow when they determine the financial penalties in 

consumer (unfair commercial practices), data protection (Article 83 GDPR), non-discrimination (on 

penalties in non-discrimination, see the legislative box under Question 11, focus I) 

 

With respect to data protection, the CJEU’s reasoning in Ultimo portfolio Investment (C-303/20) concerning 

the effect of the sanction on the consumer may be relevant in data protection, in relation to the 

interpretation of Article 84 GDPR. According to that provision, the rules laid down by Member States 

on penalties applicable to infringements of the Regulation, in particular for infringements which are not 

subject to administrative fines pursuant to Article 83, shall be effective, proportionate and dissuasive. 

Reading this provision in light of Ultimo portfolio Investment (C-303/20), the question may arise as to 

whether the penalties Member States should provide must have an impact on the data subjects, for 

example limiting or avoiding the risk of further violations of her rights.  

In respect to the deprivation of economic benefits derived from the infringement, see, on dissuasiveness, 

the question 11, focus I.  

 

Focus II: Limitation period for sanctions in light of the principle of effectiveness. A comparison with case law concerning limitation 

period and remedies 

 

a. Providing background knowledge. Legislation box 

Non-discrimination 

Article 17 of the Directive 2000/78, which establishes a general framework for equal treatment in 

employment and occupation, entitled ‘sanctions’ provides that sanctions established by Member States 

against the violation of national legislation transposing the Directive, may comprise the payment of 

compensation to the victim, and must be effective, proportionate and dissuasive. 

Consumer law 

See the legislation box, question 6, focus I.  

 

a. 'Hands-on’ activity. Starting from a non-discrimination case inspired by EU caselaw  

A woman works as a seller in a shopping mall. On the 21 of February 2021, when she informs his 

employer that she is pregnant, she is dismissed. She lodges a complaint before the competent public 

authorities. On the 4 of May a proceeding started against the employer, and in the hearing of 3 June 2021, 

the judge declared that no sanction may be imposed, as national legislation provides a limitation period 
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of three months after the discriminatory conduct for imposing a sanction against discriminations on the 

ground of sex. Is that provision compatible with the principle of effectiveness?  

 

Providing hints for discussion, inspired by caselaw 

In Asociaţia Accept (C-81/12) the CJEU assessed the impact of a short limitation period in relation on the 

(un)effectiveness of a sanction. In such a case, the Court considered whether national rules may provide 

that, where there is a finding of discrimination on grounds of sexual orientation, it is possible only to 

impose a warning where such a finding is made after the expiry of a limitation period of six months from 

the date on which the facts occurred. The CJEU relied on the principle of effectiveness, affirming that 

the rules on sanctions transposing EU law into the national law must ensure real and effective legal 

protection of the rights deriving from it.  

Furthermore, the Court stated that: 

“In any event, a purely symbolic sanction cannot be regarded as being compatible with the correct and 

effective implementation of Directive 2000/78 (§64)”. 

 

Moreover, the Court affirmed that the mere fact that a specific sanction is not pecuniary in nature does 

not necessarily mean that it is purely symbolic, particularly if it is accompanied by a sufficient degree of 

publicity and if it assists in establishing discrimination in a possible action for damages. However, the 

Court highlighted that the mere existence of an action for damages for which the limitation period for 

bringing proceedings is three years, cannot, as such, make good any shortcomings in terms of 

effectiveness, proportionality or dissuasiveness of the sanction. 

 

b. Introducing a cross-sectoral perspective to explore the application of the same principle in other fields  

From a cross-sectoral perspective, the question arises whether the Court’s reasoning in Asociaţia Accept 

(C-81/12) can be extended to other sectors. Two arguments in favor of an application of such reasoning 

in other sectors may be that i) the Court’s reasoning is based on the need to ensure the effective 

application of sanctions in case of a violation of EU law and ii) it does not seem strictly related to the 

type of the violation.  

Moreover, a comparison between the role of the principle of effectiveness with regard to national 

legislation imposing limitation periods with regard to sanction and remedies may be developed in 

relation to consumer law. In this field, with respect to remedies, the CJEU assessed national provisions 

imposing a limitation period in light of the principle of effectiveness. In particular, in VB et al. (C-776/19; 

C-782/19; C-777/19; C-778/18; C-781/19) the CJEU stated that  

 

“in order in particular to ensure effective protection of the rights which the consumer derives from 

Directive 93/13, he or she must be able to raise, at any time, the unfairness of a contractual term not 

only as a means of defence, but also in order to obtain a declaration by the court that a contractual term 

is unfair, with the result that an application brought by a consumer for a declaration that a term in an 

agreement concluded between a seller or supplier and a consumer is unfair cannot be subject to any 

limitation period”.   
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Moreover, in SC Raiffeisen Bank SA Joined cases C-698/18 and C-699/18), a case concerning the 

restitutions following the declaration of unfairness of a consumer contract term, the CJEU stated that 

national legislation may subject the action seeking to enforce the restitutory effects of the declaration of 

unfairness to a limitation period, provided that that period “does not render practically impossible or 

excessively difficult the exercise of rights conferred by the EU legal order, in particular Directive 93/13 

(principle of effectiveness)”. 

In light of this case law analysis: 

 

Does the role of the principle of effectiveness differ when it is applied for assessing national legislation 

imposing limitation period for i) sanctions and ii) remedies?  

 

Keeping track of examined materials. List of the case law 

Focus I: Effective sanctions and their amount 

Consumer law 

- CJEU, Ultimo Portfolio Investment (Luxembourg) SA, C-303/20, 10 June 2021 

Focus II:  Limitation period for sanctions in light of the principle of effectiveness. A comparison 

with case law concerning limitation period and remedies 

Non-discrimination and effective sanctions 

- CJEU, Asociaţia Accept, C-81/12, 25 April 2013 

Consumer law and effective remedies 

- CJEU, VB et al., C-776/19; C-782/19; C-777/19; C-778/18; C-781/19, 10 June 2021 

- CJEU, SC Raiffeisen Bank SA, Joined cases C-698/18 and C-699/18, 9 July 2020 
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Remedies and sanctions in light of the principle of proportionality 

Main general question 

Does the principle of proportionality apply in the same way to sanctions and remedies and across 

different sectors? Is the focus of the proportionality analysis the conduct of the infringer or that of the 

infringement’s victim? 

 

Question 3 – The principle of proportionality and remedies  

Which is the impact of the principle of proportionality on remedies? 

What are the main factors to be considered when the proportionality of a remedy is scrutinised? 

a) Factors related to the status of the infringer (whether it is a business or an individual, if it is a business 

what is their turnover, what is the size) 

b) Factors concerning the activity of the infringer (whether the infringement was serious, was intentional 

or negligent, had occurred in the past) 

c) Factors concerning the occurrence and the magnitude of the harm (it is a probable or a concrete and 

actual harm)  

d) Factors concerning the conduct of the party seeking the remedy (has the victim mitigated the harm, 

has the victim collaborated with the infringer to minimise the negative consequences of the infringement) 

 

Proportionality in the choice of remedy 

The general principle is that the party who has suffered harm chooses the most appropriate remedy. Is 

the choice constrained by the principle of proportionality? For example, in the case of a sale contract, 

does the seriousness of the infringement influence the choice between damages and termination of the 

contract or the choice between damages and termination in case the unfair commercial practice?   

Are there procedural constraints at national level somehow limiting the power of the court to assess the 

remedy’s proportionality or to apply a more proportionate remedy when the plaintiff has only claimed 

the ‘disproportionate’ one? 

 

Proportionality of various remedies 

Does the proportionality principle apply in the same way to injunctions, termination, restitution, 

damages? 

Are the factors considered to scrutinise the proportionality of an injunction the same as those for 

damages? 

Can a judge extensively apply national legislation on proportionality of one remedy or sanction to another 

remedy or sanction? 
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Focus I: Relative and absolute proportionality in the system of remedies 

 

a. Providing background knowledge. Legislation box 

Consumer law 

The first consumer sales directive (1999/44), now repealed with dir. 2019/771 provided that in case of 

lack of conformity of a good sold in a consumer contract, in the first place, the consumer may require 

the seller to repair the goods or she may require the seller to replace them, in either case free of charge, 

unless this is impossible or disproportionate (Article 3). Article 3 of dir. 1999/44 provided also that a 

remedy shall be deemed to be disproportionate if it imposes costs on the seller which, in comparison 

with the alternative remedy, are unreasonable, taking into account: i) the value the goods would have if 

there were no lack of conformity; ii) the significance of the lack of conformity, and iii) whether the 

alternative remedy could be completed without significant inconvenience to the consumer.  

Nowadays, Article 13 of dir. 2019/771 provides that in order to have the goods brought into conformity, 

the consumer may choose between repair and replacement, unless the remedy chosen would be 

impossible or, compared to the other remedy, would impose costs on the seller that would be 

disproportionate, taking into account all circumstances. Moreover, such Article 13 provides that the seller 

may refuse to bring the goods into conformity if repair and replacement are impossible or would impose 

costs on the seller that would be disproportionate, taking into account all circumstances.  

Directive 2005/29 provides under Article 11a that remedies should be effective and proportionate. In 

particular, this norm provides that, “Consumers harmed by unfair commercial practices, shall have access 

to proportionate and effective remedies, including compensation for damage suffered by the consumer 

and, where relevant, a price reduction or the termination of the contract. Member States may determine 

the conditions for the application and effects of those remedies. Member States may take into account, 

where appropriate, the gravity and nature of the unfair commercial practice, the damage suffered 

by the consumer and other relevant circumstances”. 

Data Protection 

Article 16 GDPR right to rectification; Article 17 right to erasure and right to be forgotten and the 

principle of proportionality. 

Immigration law 

The principle of proportionality is an express requirement provided by all EU secondary instruments 

allowing asylum and return detention (e.g., Article 15 Return Directive, Article 8(2) Recast Reception 

Conditions Directive, Article 28(2) Dublin III Regulation). As alternatives to detention Article 7(3) of 

the Return Directive mentions regular reporting to the authorities, the deposit of an adequate financial 

guarantee, the submission of documents or the obligation to stay at a certain place. 

 

b. ‘Hands-on’ activity. Starting from a consumer law case inspired by EU caselaw  

 

Mr. Smith concluded a contract of sale in respect of polished tiles at a price of EUR 1 200. After having 

had about two thirds of the tiles laid in his house, Mr. Smith noticed that there was shading on the tiles 

which was visible to the naked eye. Consequently, Mr. Smith lodged a complaint, which the company 

rejected. The appointed expert concluded that the shadings were fine micro-brush-marks which could 
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not be removed, so that the only remedy possible was complete replacement of the tiles. The expert 

estimated the cost of this at EUR 6 000.  

In light of the principle of proportionality, can Mr. Smith ask for the replacement of the polished tiles 

free of charge?   

If the judge found that this remedy was disproportionate in the existing circumstances, could the court 

invite the parties to consider the application of a more proportionate remedy? 

Are there procedural rules, applicable at national level, that would oppose to such adaptation? 

 

Providing hints for discussion, inspired by caselaw 

The principle of proportionality is applied by the CJEU in interpreting the consumer sales directive. In 

Weber and Putz (joined cases C-65/09 and C-87/09) the CJEU stated that proportionality is relative and 

not absolute (replacement of tiles is disproportionate to the value of such tiles, but is less disproportionate 

than repair, which is more expensive; see §§68-69). In addition, as to case of absolute lack of 

proportionality, the CJEU states that there can be compensation mechanisms that reduce the effects of 

the lack of absolute proportionality (the consumer can be asked to bear part of the cost of replacement; 

see §74). 

 

After the CJEU judgements, the dir. 2019/771 modified significantly applicable rules (see the legislation 

box and the FRICORE Casebook ‘Effective Consumer Protection and Fundamental Rights’, pp. 215 ss).  

 

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other 

fields 

In EU asylum and immigration, the principle of proportionality is of particular importance when 

deciding which alternative measures to asylum or pre-removal detention to adopt. The principle of 

proportionality is an express requirement provided by all EU secondary instruments allowing asylum and 

return detention (e.g., Article 15 Return Directive, Article 8(2) Recast Reception Conditions Directive, 

Article 28(2) Dublin III Regulation). As alternatives to detention Article 7(3) of the Return Directive 

mentions regular reporting to the authorities, the deposit of an adequate financial guarantee, the 

submission of documents or the obligation to stay at a certain place. In the case of Mahdi, the CJEU 

states that the administrative authority must assess whether other sufficient but less coercive measures 

to detention can be applied effectively in a specific case (C-146/14 PPU Mahdi EU:C:2014:1320, paras 

61, 67, see also e C-601/15 PPU, J.N., 15 February 2016)9. The assessment whether a less coercive 

alternative measure may be effectively applied in a particular case is a specific element of the 

requirement of individual assessment and of the principle of proportionality under EU law. 

In addition, the principle of proportionality is a requirement under Article 52(1) EU Charter combined 

with Article 6 EU Charter and also a general principle of EU law. The principle of proportionality is a 

mandatory requirement before adopting a detention measure, as well as when deciding which alternative 

measure to detention to apply. In this respect, the ECtHR has not found that States have an obligation 

                                                           

9 See more in ELI Standards on Detention and the Rule of law. 
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to implement alternatives to immigration detention in every case. The Guide on the ECtHR caselaw on 

immigration (31 August 2021) page 15, reads as follows: 

“In respect of adults with no particular vulnerabilities, detention under Article 5 §1(f) [ECHR] is not 

required to be reasonably necessary. However, it must not be arbitrary. “Freedom from arbitrariness” in 

the context of the first limb of Article 5 §1(f) means that such detention must be carried out in good 

faith; it must be closely connected to the purpose of preventing unauthorised entry of the person to the 

country; the place and conditions of detention should be appropriate, bearing in mind that the measure 

is applicable not to those who have committed criminal offences but to aliens who, often fearing for their 

lives, have fled from their own country; and the length of the detention should not exceed that reasonably 

required for the purpose pursued (Saadi v. the United Kingdom [GC], §74)”.  

 

Keeping track of examined materials. List of the case law 

Focus I: Relative and absolute proportionality in the system of remedies 

Consumer law  

- CJEU, Weber and Putz, joined cases C-65/09 and C-87/09, 16 June 2011 

Immigration law 

C-146/14 PPU Mahdi EU:C:2014:1320 

C-601/15 PPU, J.N., 15 February 2016 

C-924/19 FMS ECLI:EU:C:2020:367 

 

Question 4 – The principle of proportionality and sanctions 

Does the principle of proportionality apply to sanctions? Which is the impact of the principle of 

proportionality on sanctions? (e.g., with regard to the amounts of pecuniary sanctions) What are the main 

factors to be considered when the proportionality of a pecuniary sanction is scrutinised? 

-  Factors related to the status of the infringer (whether it is a business or an individual, if it is a business 

what is their turnover, what is the size) 

- Factors concerning the activity of the infringer (whether the infringement was serious, was intentional 

or negligent, had occurred in the past) 

- Factors concerning the occurrence and the magnitude of the harm (it is a probable or a concrete and 

actual harm)  

- Factors concerning the conduct of the victim (has the victim mitigated the harm, has the victim 

collaborated with the infringer to minimise the negative consequences of the infringement) 

 

Focus I: The judicial review of the proportionality of a sanction and the elements a court should consider in imposing 

proportionate sanctions  

 

a. Providing background knowledge. Legislation box 

https://www.echr.coe.int/Documents/Guide_Immigration_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Immigration_ENG.pdf


 

70 

Data protection  

No provision of directive 1995/46, now repealed by the GDPR, referred to the principle of 

proportionality of sanctions. With regard to the GDPR, see the legislation box under Focus I of question 

7.  

Consumer law 

Article 8 and 23 of the consumer credit directive (dir. 2008/48). See the legislation box under question 

7, focus I. 

Directive on unfair commercial practices (Article 13)  

Directive on unfair contract terms (Article 8)   

 

b. ‘Hands-on’ activity. Starting from a data protection case inspired by EU caselaw case 

 

A lawyer shared the personal phone number of one of their clients with a company, without a legal basis 

for processing. Then, a sanction against unlawful processing of personal data is imposed and the criteria 

the administrative authority adopted in determining it are not clear from the decision. The infringer seeks 

action before a Court affirming that the sanction is not proportionate. Should the judge assess the 

proportionality of the sanction? Which is the application of the principle of proportionality in such a 

case, if any?   

 

Providing hints for discussion, inspired by caselaw 

In Bodil (C-101/01) the CJEU applied the principle of proportionality to sanctions against violation of 

data protection law. The Court stated that national courts imposing sanctions should consider all the 

circumstances of the case, including the duration of the breach, and the importance of the protection of 

data disclosed for the person concerned.   

 

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other 

fields 

From a cross-sectoral perspective, with regard to consumer law, in Ultimo Portfolio Investment (C-303/20), 

a case which concerns the professional’s failure to comply with the obligation to examine the 

creditworthiness of the consumer, the CJEU applied the principle of proportionality to sanctions, with a 

reasoning that can be considered as complementary to the one developed in Bodil (C-101/01); in Ultimo 

Portfolio Investment the Court stated that: 

“although Article 23 of Directive 2008/48 requires that penalties be dissuasive, the courts must also enjoy 

a discretion enabling them, depending on the circumstances of the case, to choose the measure 

proportionate to the seriousness of the failure to comply with the obligation found”  

 

Furthermore, in Biuro (C-119/15), a case concerning fines against unfair contractual terms, the CJEU 

considered that, as the fine must be proportional, the professional should have the possibility to bring 
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legal proceeding asking for the judicial review on the application of the principle of proportionality (§§45, 

46).  

 

Keeping track of examined materials. List of the case law 

Focus I: The judicial review of the proportionality of a sanction and the elements a court should 

consider in imposing proportionate sanctions 

Data protection 

- CJEU, Bodil, C-101/01, 6 November 2003 

Consumer law 

- CJEU, Ultimo Portfolio Investment, C-303/20, 10 June 2021 

- CJEU, Biuro, C-119/15, 21 December 2016 
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Remedies and sanctions in light of the principle of dissuasiveness 

Question 5 – The principle of dissuasiveness and remedies  

Which is the impact of the principle of dissuasiveness on remedies (if any)?  

Does the principle of dissuasiveness affect the choice of remedy? 

The general principle is that the party who has suffered harm chooses the most appropriate remedy. Is 

the choice constrained by the principle of dissuasiveness? 

 

Focus I: The substitution/modification of contract clauses  

 

a. Providing background knowledge. Legislation box 

Consumer law 

Articles 6 and 7 of Directive 93/13: see focus I of question 6. The principle of dissuasiveness is not 

mentioned by the directive.  

Non-discrimination 

Chapter 1 of dir. 2006/54 on the implementation of the principle of equal opportunities and equal 

treatment of men and women in matters of employment and occupation, is entitled “Equal pay”. 

According to Article 4 of dir. 2006/54, entitled ‘prohibition of discrimination’, for the same work or for 

work to which equal value is attributed, direct and indirect discrimination on grounds of sex with regard 

to all aspects and conditions of remuneration shall be eliminated. In particular, where a job classification 

system is used for determining pay, it shall be based on the same criteria for both men and women and 

so drawn up as to exclude any discrimination on grounds of sex.  

Article 18 of dir. 2006/54 states that Member States shall introduce into their national legal systems such 

measures as are necessary to ensure real and effective compensation or reparation as the Member States 

so determine for the loss and damage sustained by a person injured as a result of discrimination on 

grounds of sex, in a way which is dissuasive and proportionate to the damage suffered.  

Data protection 

Generally speaking, under the GDPR personal data may be processed lawfully only applying a legal basis 

for processing (Article 6) and respecting the principles relating to processing of personal data (Article 5). 

Moreover, the GDPR does not refer to the principle of dissuasiveness with respect to remedies (as 

regards to sanctions, see the legislation box of question 7, focus I.) 

 

b. ‘Hands-on’ activity. Starting from a consumer case inspired by EU caselaw  

 

A Court found a consumer’s contract clause regulating the amount the consumer must pay in the event 

of late payment unfair. In light of the principle of dissuasiveness, could the Court modify the clause, 

substituting it with a supplementary provision, or invite the party to negotiations on such clause?  

 

Providing hints for discussion, inspired by caselaw 
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In several cases, the CJEU applied the principle of dissuasiveness in assessing the consequences of the 

term unfairness on the consumer contract under the unfair contract terms directive (Dir. 1993/13). The 

case law has evolved over time; also depending on the cases the Court had to decide, the outcome of the 

application of the principle of dissuasiveness varies.  Three groups of cases may be identified: 

i) cases concerning the possibility that the judge modifies a clause found unfair under dir. 

1993/13 

in Banco Español, (C-618/10), the CJEU applied the principle of dissuasiveness stating that 

  

“if it were open to the national court to revise the content of unfair terms included in such contracts, 

such a power would be liable to compromise attainment of the long-term objective of Article 7 of 

Directive 93/13. That power would contribute to eliminating the dissuasive effect on sellers or suppliers 

of the straightforward non-application with regard to the consumer of those unfair terms (…) in so far 

as those sellers or suppliers would remain tempted to use those terms in the knowledge that, even if they 

were declared invalid, the contract could nevertheless be modified, to the extent necessary, by the national 

court in such a way as to safeguard the interest of those sellers or suppliers”. 

 

On several occasions, the CJEU, relying on the principle of dissuasiveness, stated that the judge who 

declares a clause unfair cannot modify it (Asbeek, C-488/11; Nationale Maatschappij der Belgische Spoorwegen 

(NMBS), Joined cases from C-349/18 to C-351/18; CDT, SA v MIMR and HRMM, C-321/20; with 

regard to a partially different case: I.W., R.W. v. Bank BPH S.A., C-19/20).  

 

ii) cases concerning the possibility that the judge replaces an unfair term with a supplementary 

provision of national law  

In Kasler (C-26/13) the CJEU stated that under certain circumstances, where a consumer contract 

cannot continue in existence after an unfair term has been deleted, national law can enable the national 

court to cure the invalidity of that term by substituting it with a supplementary provision of national law. 

The Court strongly relied on the principle of dissuasiveness, stating that if the court must annul the 

contract in its entirety without substituting the clause, the consumer might be exposed to particularly 

unfavourable consequences, “so that the dissuasive effect resulting from the annulment of the contract 

could well be jeopardized”.  

In the subsequent case law (Abanca, joined cases C-70/17 and 179/17) the CJEU confirmed that a 

national court can remedy the invalidity of an unfair term by replacing it with the legislative provision on 

which it was based provided that i) the contract in question cannot continue in existence if that unfair 

term is removed and that ii) the annulment of the contract in its entirety would expose the consumer to 

particularly unfavorable consequences. The subsequent case law is consistent with that interpretation and 

developed it (Marc Gomez, C-125/18; Nationale Maatschappij der Belgische Spoorwegen (NMBS), Joined cases 

from C-349/18 to C-351/18; Dziubak, C-260/18; CDT, SA v MIMR and HRMM, C-321/20). 

iii) case concerning the possibility that the judge invites the parties to negotiate on the unfair 

term 
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In Banca B. SA v A.A.A. (C-269/19), the CJEU, relying on the principle of dissuasiveness, stated that 

when a term in a consumer contract is unfair and i) that contract cannot continue to exist following the 

removal of the unfair terms in question, ii) the annulment of the contract would have particularly 

unfavorable consequences for the consumer and iii) there are no supplementary provisions under 

national law, the national court must take all the measures necessary to protect the consumer from the 

particularly unfavorable consequences which could result from the contract annulment. Moreover, the 

CJEU stated that the national court may, inter alia, invite the parties to negotiate with the aim of modifying 

the term, provided that that court sets out the framework for those negotiations and that those 

negotiations seek to establish an effective balance between the rights and obligations of the parties taking 

into account, in particular, the objective of consumer protection.  

 

 

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other 

fields 

 

From a cross-sectoral perspective, the application of dissuasiveness developed in case law concerning 

consumer cases may be discussed with regard to hypothetical non-discrimination and data protection 

cases.  

Regarding non-discrimination, a hypothetical case may be the following: 

 

Mrs. Sanchez is a waitress working in the Restaurant Alfa. She earns 20.000 euros per year, while her 

male colleagues earn 25.000 euros per year. Mrs. Sanchez brings an action asking for the declaration of 

voidness of the clause because it is discriminatory, and the modification of the clause for applying the 

higher salary in her employment contract. Is the principle of dissuasiveness applicable in that case? If yes, 

which could be the outcome of its application? Could the judge modify the clause, replace it or invite the 

parties to negotiations?  

 

With respect to data protection, the possible application of the principle of dissuasiveness may be tested 

in respect of hypothetical cases concerning contracts between data controllers. The following 

hypothetical case is an example:  

 

The social network Alfa lawfully collected, between the 2 of April 2019 and the 12 of September 2019, 

personal data concerning the holiday trips of its users. According to the applicable legislation (inter alia, 

the legal basis for processing and purposes of processing set at the beginning of the processing) and to 

the consent provided by data subjects only a part of these data may be shared with other companies for 

commercial purposes. The social network Alfa concludes a contract with the company Beta where they 

agree on the transfer to Beta of all the personal data concerning the holiday trips of Alfa’s users that the 

social network collected between the 2 of April 2019 and the 12 of September 2019. A data subject, who 

is aware of such a contract, seeks an action arguing that such a contract is void as it violates data 

protection rules and her right to data protection. The social network in its defence asked the judge to 
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modify the contract clause to allow the data sharing only in respect to data that can be lawfully transferred 

from Alfa to Beta.  

Could the principle of dissuasiveness play a role in the judge’s decision?  

 

More generally, the dissuasiveness of various remedies may be considered. In particular, the following 

questions arise: 

 

Does the principle of dissuasiveness uniformly applied to all the remedies? 

Does the dissuasiveness principle apply in the same way to injunctions, termination, restitution, damages? 

Are the factors considered to scrutinise the dissuasiveness of an injunction the same as those for 

restitution? 

 

 

Keeping track of examined materials. List of the case law  

Focus I: the substitution/modification of contract clauses 

Consumer law 

- CJEU, Banco Español, C-618/10, 14 June 2012 

- CJEU, Asbeek, C-488/11, 30 May 2013 

- CJEU, Nationale Maatschappij der Belgische Spoorwegen (NMBS), Joined cases from C-349/18 to C-

351/18, 7 November 2019 

- CJEU, CDT, SA v MIMR and HRMM, C-321/20, 4 February 2021 

- CJEU, I.W., R.W. v. Bank BPH S.A., C-19/20, 29 April 2021 

- CJEU, Kasler, C-26/13, 30 April 2014 

- CJEU, Abanca, joined cases C-70/17 and 179/17, 26 March 2019 

- CJEU, Marc Gomez, C-125/18, 3 March 2020 

- CJEU, Nationale Maatschappij der Belgische Spoorwegen (NMBS), Joined cases from C-349/18 to C-

351/18, 7 November 2019 

- CJEU, Dziubak, C-260/18, 3 October 2019 

- CJEU, CDT, SA v MIMR and HRMM, C-321/20, 4 February 2021 

- CJEU, Banca B. SA v A.A.A., C-269/19, 25 November 2020 
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Question 6 – The principle of dissuasiveness and sanctions 

 

Which is the impact of the principle of dissuasiveness on sanctions (if any)? 

 

Focus I: The impact of the principle of dissuasiveness on the amount of sanctions 

 

a. Providing background knowledge. Legislation box  

Consumer law 

Article 5 of the consumer credit directive (dir. 2008/48) imposes obligations concerning pre-contractual 

information on the creditor and, where applicable, on the credit intermediary, (e.g., concerning the type 

of credit, the total amount of credit and the conditions governing the drawdown, the duration of the 

credit agreement). Article 23 of the consumer credit directive (dir. 2008/48) provides that the penalties 

that Member States should provide for implementing the Directive must be effective, proportionate and 

dissuasive. 

Data protection 

See the legislation box under question 7, Focus I.  

Non-discrimination 

With regard to non-discrimination, Article 25 of dir. 2006/54 on the implementation of the principle of 

equal opportunities and equal treatment of men and women in matters of employment and occupation 

states that the penalties applicable to infringements of the national provisions adopted pursuant to the 

Directive that Member States shall regulate may comprise the payment of compensation to the victim 

and must be effective, proportionate and dissuasive. A similar norm is provided for by Article  15 of 

2000/43 implementing the principle of equal treatment between persons irrespective of racial or ethnic 

origin, Article 17 of dir. 2000/78 establishing a general framework for equal treatment in employment 

and occupation, Article 14 of dir. 2004/113 implementing the principle of equal treatment between men 

and women in the access to and supply of goods and services.  

 

b. 'Hands-on’ activity. Starting from a consumer case inspired by EU caselaw  

 

A trader violates obligations concerning pre-contractual information to be provided to the consumer 

according to the consumer credit directive. Such violation generates 500.000 euro of economic benefits. 

Considering the small size of the involved trader, the administrative authority imposes a sanction of 

50.000 euro.  

Is that sanction dissuasive?   

 

Providing hints for discussion, inspired by caselaw 

The CJEU applied the principle of dissuasiveness to sanctions in various cases (e.g., Home Credit, C-42/15; 

Ultimo Portfolio Investment, C-303/20). In Ultimo Portfolio Investment (C-303/20) the CJEU assessed a case 
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concerning the professional’s failure to comply with the obligation to examine the creditworthiness of 

the consumer.  

The Court stated that: 

“although a fine may, admittedly, constitute a dissuasive penalty, its low amount may nonetheless render 

that penalty inadequate. Similarly, the fact that only natural persons are subject to such a penalty may be 

indicative of the shortcomings of the legislation concerned (…). Furthermore, in order for a penalty to 

be effective and dissuasive, those responsible must be deprived of the economic benefits derived from 

their infringement (…)”.  

 

To sum up, the Court, relying on the principle of dissuasiveness, gave some practical guidance to national 

judges, affirming that i) although a fine may be a dissuasive penalty, its amount may render it inadequate; 

ii) the sanction must deprive the responsible from the economic benefits derived from the infringement.  

 

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other 

fields 

The application of the principle of dissuasiveness to fines according to which the sanction must deprive 

the responsible from the economic benefits derived from the infringement could be applied in other 

sectors, such as, for example non-discrimination or data protection.  

For instance, in data protection Article 83, par. 2, lett. k) GDPR provides that the administrative 

authority in imposing the fine should consider “any other aggravating or mitigating factor applicable to the 

circumstances of the case, such as financial benefits gained, or losses avoided, directly or indirectly, from the infringement”. 

A critical issue may arise in relation to the quantification of the economic benefits earned by the infringer, 

which could be difficult to quantify. In this respect the question arises as to whether in light of the 

principle of dissuasiveness, the authority should exercise its investigative powers provided for by article 

58 GDPR, for example the power to obtain access, from the controller and the processor, to all personal 

data and to all information necessary for the performance of its tasks.  

A hypothetical case that may occur is the following: 

 

A social network, as a data controller, collected and shared with companies unlawfully user’s personal 

data concerning their health status. The competent data protection authority opens a procedure for 

imposing a fine. In light of the principle of dissuasiveness, for assessing the amount of the fine, should 

the data protection authority exercise its investigative powers in order to determine the amount of 

economic benefit the infringer gained, and the loss avoided, directly or indirectly, from the infringement?  

 

In relation to non-discrimination, a hypothetical case may be the following: 
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An employer pays the two female workers in his company 30,000 euros a year each, and the male workers 

40,000 euros each. Because of the discrimination practiced by this employer, considering the short 

duration of infringement (one year only), he receives a sanction of 5,000 euros.  

Is this sanction dissuasive? 

 

Focus II:  Legal standing, lack of an identifiable injured party and dissuasiveness of sanctions 

 

a. Providing background knowledge. Legislation box 

Non-discrimination 

On Article 17 of dir. 2000/78 see question 11, focus II.  

Data protection 

On Article 83 and 84 GDPR concerning the dissuasiveness of administrative fines and penalties see 

Focus I of this question. Article 80 GDPR states that Member States may provide that not-for-profit 

body, organization or association which has been properly constituted in accordance with the law of a 

Member State, has statutory objectives which are in the public interest, and is active in the field of the 

protection of data subjects’ rights and freedoms with regard to the protection of their personal data, 

independently of a data subject's mandate, has the right to lodge a complaint in the Member State with 

the supervisory authority which is competent pursuant to Article 77 and to exercise the rights referred to 

in Articles 78 and 79 if it considers that the rights of a data subject under this Regulation have been 

infringed as a result of the processing. Article 77 GDPR establishes the right to lodge a complaint with a 

supervisory authority where the processing of personal data infringes the GDPR.   

 

b. ‘Hands-on’ activity. Starting from a non-discrimination case inspired by EU caselaw  

The CEO of a company stated that his company would not hire a homosexual person on a TV show. In 

this company there are no recruitment procedures open. An association brings an action against the CEO 

of that company, arguing that there has been a discrimination on the grounds of sexual orientation. As 

there is no identifiable injured party the court can only adopt an oral warning as a sanction. Is this sanction 

dissuasive?   

 

Providing hints for discussion, inspired by caselaw 

For discussing the hypothetical question, two CJEU judgements are of particular interest.  

Firstly, in Asociaţia Accept (C-81/12) the CJEU stated that national courts should consider whether  

“those with legal standing to bring proceedings might be so reluctant to assert their rights under the 

national rules transposing Directive 2000/78 that the rules on sanctions adopted in order to transpose 

that directive are not genuinely dissuasive”.  

 

Moreover, in NH (C-507/18), the CJEU considered that where, under national legislation, an association 

brings legal proceedings against discrimination asking for sanctions, such sanctions  
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“in accordance with Article 17 of Directive 2000/78, to be effective, proportionate and dissuasive, 

regardless of whether there is any identifiable injured party”.  

 

c. Introducing a cross-sectoral perspective to explore the application of the same principle in other 

fields 

The application of the principle of dissuasiveness developed by the CJEU in non-discrimination case law 

may be applied in other sectors, for example in consumer law and data protection.  

As an example, in respect to data protection law the second paragraph of Article 80 GDPR reads as 

follow: 

“2.   Member States may provide that any body, organization or association referred to in paragraph 1 of 

this Article, independently of a data subject’s mandate, has the right to lodge, in that Member State, a 

complaint with the supervisory authority which is competent pursuant to Article 77 and to exercise the 

rights referred to in Articles 78 and 79 if it considers that the rights of a data subject under this Regulation 

have been infringed as a result of the processing”.  

 

Could the need to ensure dissuasive sanctions be relevant in the interpretation of national legislation 

implementing Article 80, par. 2 GDPR, according to which Member States may provide an associations’ 

right to lodge a complaint with the supervisory authority?  

 

Keeping track of examined materials. List of the case law 

Focus I: The impact of the principle of dissuasiveness on the amount of sanctions 

Consumer law: 

- CJEU, Home Credit, C-42/15, 9 November 2016 

- CJEU, Ultimo Portfolio Investment, C-303/20, 10 June 2021 

Focus II: Legal standing, lack of an identifiable injured party and dissuasiveness of sanctions 

Non-discrimination 

- CJEU, Asociaţia Accept, C-81/12, 25 April 2013 

- CJEU, NH, C-507/18, 23 April 2020 

 

  



 

80 

3.3 Designing a training module on the right to an effective remedy in the 

field of collective redress 

 

3.3.1. Introduction 

 

The design of training in the field of collective redress proceedings builds on the methodological 

questions raised above on the increasing relevance of EU law in the field of enforcement of rights based 

on EU law and the several issues posed to judges and lawyers by the possible tensions between EU law 

and the principle of national procedural autonomy, especially when attention is paid to the Charter of 

Fundamental Rights, its Article 47 and the principles of effective judicial protection.  

Moving from this perspective, a trainer will be confronted with several issues, including:  

i) whether Article 47 CFR and the principles of effective judicial protection are relevant and applicable 

to collective redress proceedings as provided by Member States in different sectors of EU law;  

ii) whether some possible applications of the principles and of Article 47 CFR in one sector might be 

extended to other sectors; 

iii) whether, when applied to injunctive proceedings, the principles apply uniformly in different sectors; 

iv) whether, when applied to collective redress measures (including compensation, repair, replacement, 

price reduction, contract termination, restitution etc.), the principles apply uniformly in different sectors; 

v) whether the application of the principles and of Article 47 is uniform across sectors; 

vi) what are the implications of Article 47 CFR and those of the principles of effectiveness and 

proportionality on the application of procedural rules at a national level? 

In order to meet these objectives, the Section takes a casuistic approach through the lenses of the CJEU 

and, albeit to a lesser extent, the ECtHR with regard to various Project sectors with special regard to 

consumer protection, data protection and non-discrimination, health, and immigration law.  

The analysis begins with ‘question design’, proposing six questions related to the impact of each principle 

(effectiveness, proportionality, and dissuasiveness) on collective redress. Developing a ‘case-approach’ it 

proposes a hypothetical case which leads to an analysis of case law in a specific sector.  

Then, the section “Cross-sectoral perspectives” offers a few examples to trainers on how to possibly 

engage trainees in a discussion concerning the applications of principles in similar (real or hypothetical) 

cases concerning other sectors.  

Offering some background knowledge about the relevance of principles in secondary EU legislation may 

help trainers anchor the discussion upon clear legal bases. To this end, the “legislative box” section briefly 

refers to the normative references which are useful for the reading of the cases through which the analysis 

is developed.  

Consistently, the following paragraph provides some background information on the collective redress 

proceedings in the various sectors subject of the analysis, starting with consumer protection, definitely 

the field in which the contribution of EU law has so far been more important.  
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3.3.2. Background information to create a level playing field among trainees  
 

Collective redress is a topical issue that has raised several legislative and judicial interventions both at 

European and national level. Although the EU Commission has tried to push towards harmonised 

choices as regards collective redress, Member States’ procedural laws present divergences in this area.  

Between 2002 and 2010, Italy, Poland, Bulgaria, Sweden, Denmark, Finland and Norway introduced 

representative actions or group actions for the recovery of damages, but with a broad range of different 

features. Then, after the publication of the European Commission Recommendation on common 

principles for injunctive and compensatory collective redress mechanisms at a national level for violations 

of EU law in 201310, also France, UK and Germany implemented new instruments of collective redress 

− mainly in the areas of consumer protection and competition law.  

Then, in April 2018, the European Commission presented the ‘New Deal for Consumers’, and issued a 

bundle of new proposals to improve the situation of consumers and the enforcement of consumer rights, 

and the Proposal resulted eventually in the Directive 2020/1828.  

 

Why is collective redress deemed as one of the crucial issues in the context of the right to a fair trial and 

access to justice?  

Collective redress provides for a means for an effective and efficient enforcement of rights granted under 

Union law when the mass harm situations occur, as the recent cases involving car emissions, passenger 

rights, and financial services showed. However, mass cases may also occur around environmental issues, 

anti-discrimination law, or employment matters. 

In practice, collective mechanisms allow the individuals involved in low value claims to exercise their 

right to access to justice, reducing the costs, length and complexity of cross-border litigation. Judicial 

collective redress also ensures legal certainty for claimants, defendants and the judicial system alike by 

avoiding parallel litigation of similar claims.  

 

The intervention of the EU in this field, however, is limited by the need to comply with the principle of 

subsidiarity: on the one hand, it should pursue the objectives of justice efficiency and effectiveness in 

order to protect rights granted under EU law across Member States, and, on the other, it should respect 

national legal traditions and procedural autonomy.  

 

Collective mechanisms have been introduced in most of the areas covered by the FRICoRe Project, 

except for health and migration. As mentioned above in the consumer protection, private means of 

enforcement to protect collective interests are regulated by the recent Directive 2020/1828 allowing 

                                                           

10  Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory 

collective redress mechanisms in the Member States concerning violations of rights granted under Union Law, OJ 

L 201/60, 26.7.2013. 
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representative actions be carried out by qualified entities. These qualified entities will be able to seek 

injunctions and redress measures aimed at eliminating the continuing effects of the infringement.  

 

In the data protection area, Article 80 of the General Data Protection Regulation provides that the data 

subject has the right to mandate a not-for-profit body (opt-in), organisation or association with regard to 

the protection of their personal data: 

- to lodge the complaint on their behalf,  

- to exercise rights to on their behalf  

i) lodge a complaint with a supervisory authority (Article 77 Regulation 2016/679 (the General Data 

Protection Regulation, hereinafter GDPR),  

ii) seek an effective judicial remedy against a supervisory authority (Article  78 GDPR)  

iii) seek an effective judicial remedy against a controller or processor (Article  79 GDPR).  

 

In the antidiscrimination area, Article 9(2) of Directive 2000/78 provides that Member States are to ensure 

that associations, organisations or other legal entities which have, in accordance with the criteria laid 

down by their national law, a legitimate interest in ensuring that the provisions of the Directive are 

complied with, may engage, either on behalf or in support of a complainant, with their approval, in any 

judicial and/or administrative procedure providing for the enforcement of obligations under the 

Directive.  

 

 The shaping of collective redress systems in light of Article 47 and the principle of effectiveness 

 

Question 1 – The locus standi in collective redress systems in light of Article 47 and of the principle of 

effectiveness  

 

Which is (if any) the influence of Article 47 CFR and effectiveness on the rules concerning the locus standi 

in collective redress systems?  

 

d. Providing background knowledge. Legislation box  

 

Consumer protection The Directive 2020/1828 sets clearly that consumer protection associations 

bringing collective actions need to be qualified in accordance with national law. Specific requirements are 

then provided with regard to qualified entities for the purpose of cross-border representative actions 

(they must be properly established, be non-profit and have a legitimate interest in ensuring compliance 

with the relevant EU law and a stable financial situation, and possess knowledge and skills in the field of 

its activity necessary for bringing of cross-border representative actions; they are not influenced by 

persons other than consumers who have an economic interest in the bringing of any representative 

action, in particular by traders).  
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In Recital 14 the directive adopts a broad approach extending the scope to data subjects “This Directive 

should cover infringements of the provisions of Union law referred to in Annex I to the extent that those 

provisions protect the interests of consumers, regardless of whether those consumers are referred to as 

consumers, travellers, users, customers, retail investors, retail clients, data subjects or something else. 

However, this Directive should only protect the interests of natural persons who have been harmed or 

may be harmed by those infringements if those persons are consumers under this Directive. 

Infringements that harm natural persons qualifying as traders under this Directive should not be covered 

by it.” 

 

Data protection 

Article 80 of GDPR provides that collective redress can be pursued by representative bodies, which 

should be non-profit and must  

- be properly constituted in accordance with the law of a Member State 

- have statutory objectives which are in the public interest, 

- be active in the field of the protection of data subjects' rights and freedoms 

 

Non-discrimination 

Article 9(2) of Directive 2000/78, which is limited to the employment and occupation, provides that 

Member States are to ensure that associations, organisations or other legal entities which have a legitimate 

interest in ensuring that the provisions of the Directive are complied with in accordance with the criteria 

laid down by their national law, may engage, either on behalf or in support of a complainant, with their 

approval, in any judicial and/or administrative procedure providing for the enforcement of obligations 

under the Directive. 

 

It is not uncommon that associations and non-profit organisations have the protection of more categories 

of individuals among their statutory objectives. This emerges clearly in recent cases involving associations 

that address both consumers and data subjects. In the non-discrimination area, the overlap may also 

occur, as discrimination may address specific class of consumers (e.g., people with disabilities), or the 

data treatment itself may lead to discrimination of a class of individuals.  

 

‘Hands-on’ activity. Starting from a case inspired by EU caselaw 

 

An association primarily protects the interests of consumers. According to Article 47 CFR, can it bring 

or defend legal proceedings against a person allegedly responsible for an infringement of the protection 

of personal data? 

 

 

Stimulating awareness about pre-existing caselaw at EU level. Insights from the case law  
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The CJEU in Case C-40/17 (“Fashion ID”) noted that, under Article 22 of Directive 95/46, Member 

States are required to provide for the right of every person to a judicial remedy for any breach of 

the rights guaranteed him by the national law applicable to the processing in question. Although 

the Directive is now repealed and substituted by the GDPR, the latter contains the same principle in 

Article 79.  

However, no provision of that directive obliges Member States to provide, or expressly empowers them 

to provide, in their national law that an association can represent a data subject in legal proceedings or 

commence legal proceedings on its own initiative against the person allegedly responsible for an 

infringement of the laws protecting personal data. Nevertheless, nothing in Directive 95/46 precludes 

national legislation allowing consumer-protection associations to bring or defend legal 

proceedings against the person allegedly responsible for such an infringement.  

The Court then recalled that Member States are required, when transposing a directive, to ensure that it 

is fully effective in accordance with the objective which it seeks to attain, but they retain a broad 

discretion as to the choice of ways and means of ensuring that it is implemented. In this regard, 

one of the underlying objectives of Directive 95/46 is to ensure an effective and complete protection of 

the fundamental rights and freedoms of natural persons, and in particular their right to privacy, with 

respect to the processing of personal data.  

The fact that, in its national legislation, a Member State provides that it is possible for a consumer 

protection association to commence legal proceedings against a person who is allegedly responsible for 

an infringement of the laws protecting personal data in no way undermines the objectives of that 

protection and, in fact, contributes to the realisation of those objectives.  

 

Since Directive 95/46 lays down rules that are relatively general and have a degree of flexibility, Member 

States have a margin of discretion in implementing that directive. Although Article 22 of that directive 

requires Member States to provide for the right of every person to a judicial remedy for any breach of 

the rights guaranteed him by the national law applicable to the personal data processing in question, that 

directive does not, however, contain any provisions specifically governing the conditions under which 

that remedy may be exercised. In addition, Article 24 of the directive provides that Member States are to 

adopt ‘suitable measures’ to ensure the full implementation of its provisions, without defining such 

measures.  

The Court then explained that, in order to achieve the objectives of the data protection directive, it is 

possible for Member States to adopt national law that enables a consumer-protection association to 

commence legal proceedings against a person who is allegedly responsible for an infringement of the 

laws protecting personal data.  

Finally, the Regulation 2016/679 (GDPR), which repealed and replaced Directive 95/46 and has been 

applicable since 25 May 2018, expressly authorises, in Article 80(2) thereof, Member States to allow non-

profit public interest associations to bring or defend legal proceedings against a person who is allegedly 

responsible for an infringement of the laws protecting personal data. This specification does not mean 

that Member States could not grant them that right under Directive 95/46, but, rather, confirms that the 

interpretation of that directive in the present judgment reflects the will of the EU legislature. 
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The CJEU does not mention Article 47 CFR directly, though it refers to the right to a judicial remedy 

that should be provided in case of a breach of an individual right. The discretional powers of Member 

States as regards the implementation of the directive allows them to select the ‘suitable measures’ to 

ensure that the directive is fully effective.  

 

Can the same reasoning apply in the opposite case: can an association protecting the interest of data 

subject lodge claims against a person allegedly responsible for an infringement of consumer protection 

rules? 

 

 

Introducing a cross-sectoral perspective to explore the application of the same principle in other fields 

 

Would the same reasoning be applicable where the national law provides that an association 

representing the interest of genetic disease patients can represent a data subject in legal proceedings or 

commence legal proceedings on its own initiative against the person allegedly responsible for an 

infringement of the laws that results in a discriminatory treatment (e.g., violation of Article 22 GDPR)?  

 

 

In health sector no legislation addresses collective redress, though it may overlap with data protection 

when looking at genetic data. Genetic data fall into the special category of personal data provided for by 

Article 9 GDPR, and a peculiarity of such data is that they concern multiple data subjects, as the 

ECtHR recognized in Marper v. United Kingdom, 4 December 2008, ric. n. 30562/04 e 30566/04.  

Genetic data are a category of data that shows the complexity of the individual and collective 

dimensions of data and health protection: the same data may concern several persons and the 

processing of such data may be necessary for protecting the health of one among the data subject 

or may be used in order to take decisions concerning collective health (e.g., for defining the better 

therapy for patients with the same genetic characteristics). 

Would it be possible for an association protecting the interests of specific genetic health disease patients 

represent a group of individuals in legal proceedings or commence legal proceedings on its own initiative 

against the person allegedly responsible for an infringement of data protection law?  

 

All the above questions relate to the scope of organisations’ standing in respect of the infringements of 

interests that may be connected but do not coincide with the main interests protected by the same 

organisations: 

- Consumer protection organisations in relation to data protection claims 

- Data protection organisations in relation to consumer claims   

- Organisations active in the field of non-discrimination in relation to data protection claim 
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- Organisations active in the field of patients’ rights in relation to data protection or consumer 

claims  

 

Article 47 and the principle of effectiveness may support an expansive interpretation of the norms on 

locus standi in favour of wider representative powers for associations.  

One relevant element in this regard is the extent to which the two classes of interests are connected and 

whether the one infringement could also qualify or lead to a concurring infringement in the related field. 

So, e.g., if a personal data breach may also qualify as an unfair practice under consumer protection law, 

Article 47 CFR could support an interpretation of EU legislation (and, consequently, national law) due 

to acknowledge representative associations’ powers in the related field, without requesting that two 

different associations would bring action.   

It should be noted that the recent Directive 2020/1828 on representative actions seems to consider the 

possible overlapping among sector specific legislation, encompassing among the areas that are within the 

scope of application data protection, financial markets, energy and communication.11 Hence the issue is 

the coordination between Article 80 GDPR and the directive 1828/2020 

Stimulating awareness about pre-existing caselaw at EU level. Insights from the case law 

 

Another relevant question is the case of impossibility to identify the victims of a violation.   

Would Article 47 CFR and the principle of effectiveness be interpreted as justifying the legal 

standing of an association that protects a certain type of interests of a class of individuals even 

when the violation is not targeted to a specific individual but rather to a group of individuals?  

 

 

The absence of an identified victim is very much linked to the effectiveness of the rule and that of 

protection granted by EU law. If the victim is not identified or identifiable, it would be possible that 

a claim will not be pursued, leaving the rule unapplied. Thus, the allocation of legal standing would 

be interpreted, according to Article 47 and the principle of effectiveness, as means to ensure that 

judicial protection is granted. This is true in many areas, but especially where there is a risk of 

retaliation, as in the case of non-discrimination. 

 

Although the CJEU has never addressed the case along the lines of the principle of effectiveness it 

has addressed if national law can grant standing to associations when no injured party can be 

identified in non-discrimination area.  

 

In case C-507/18 (“NH”), the CJEU recalled that according to Article 9(2) of Directive 2000/78, 

Member States are to ensure that associations, organisations or other legal entities which have a 

                                                           

11 See in particular Article 2 (1) of the directive as well as the list of legislation included in Annex I.  
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legitimate interest in ensuring that the provisions of the Directive are complied with in accordance 

with the criteria laid down by their national law, may engage, either on behalf or in support of a 

complainant, with their approval, in any judicial and/or administrative procedure providing for the 

enforcement of obligations under the Directive. Then, the Court stated that the wording of that 

provision does not require an association such as that at issue in the main proceedings to be given 

standing in the Member States to bring judicial proceedings for enforcement of obligations under 

Directive 2000/78 where no injured party can be identified. Nevertheless, the Court observed that, 

according to Article 8(1) of Directive 2000/78, read in light of recital 28 thereof, Member States can 

introduce or maintain provisions that are more favourable to the protection of the principle of equal 

treatment than those laid down in that Directive. In light of the above, the Court stated that, when 

a Member State chooses that option, it is for that Member State to decide under which conditions 

⎯ such as that the association’s for-profit or non-profit status ⎯ an association may bring legal 

proceedings for a finding of discrimination prohibited by Directive 2000/78 and for a sanction to 

be imposed in respect of such discrimination. 

 

Can the same argument also be applied when looking at violations of data protection law? Could 

Article 80(2) be interpreted as allowing national legislation to grant legal standing to an association 

even when the victims of the violation are not identifiable?  

It should be noted that Article 80(2) subjects the association’s power to the fact that the violation 

related to data subjects’ rights.12 It would be possible that as a result of this strict condition and the 

possibility for Member States to interpret the norm in a restrictive way, the case of not-identifiable 

victims could be excluded. 

 

 

Question 2 – Collective remedies in light of Article  47 CFR and of the effectiveness 

 

Which is the impact of Article 47 CFR and principle of effectiveness on the remedies that can be claimed 

through the collective redress system (e.g., injunctions, compensation)?  

 

Mass harm events are often characterized by small or even trivial individual losses. Those individuals 

have no rational incentive to sue the liable trader or companies separately, because they cannot afford to 

litigate these ‘negative value’ claims. In order to maintain or establish a deterrent effect on market 

participants, court proceedings are important, but they need not necessarily aim at the recovery of 

damages. In addition, often, given the scope of injunctions, individuals do not bring an action to seek 

injunctive relief when the harm has not yet materialised. The injunctive relief is usually sought by 

associations acting in the interest of a community of potential victims. Prospective collective enforcement 

                                                           

12 Article 80 (2) provides that, “if it considers that the rights of a data subject under this Regulation have been 
infringed as a result of the processing”.  
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is typically activated by associations whereas retrospective individual enforcement is usually promoted by 

individuals. 

 

Accordingly, the legislation in consumer and data protection area draws a distinction between an action 

for an injunction and an action for compensation: the former may prevent the infringement or bring it 

to an end, so preventing in some cases individuals from suffering the harmful consequences of such 

infringement; whereas in the latter, the remedy reacts ex post to an infringement that has already affected 

a group of individuals (who can already be identified or identifiable). In this latter case, the legal rules 

may require that the representative body should receive a mandate by the injured individual, in advance, 

in order to pursue the claim.  

 

a. Providing background knowledge. Legislation box  

 

Consumer protection 

The Directive 2020/1828 clearly sets out that consumer protection association are entitled to seek either 

injunctive measures or redress measures (Article 7(4)). 

Article 8. Injunctive measures 

1. Member States shall ensure that injunctive measures referred to in point (a) of Article 7(4) are available 

in the form of: 

(a) a provisional measure to cease a practice or, where appropriate, to prohibit a practice, where that 

practice has been deemed to constitute an infringement as referred to in Article 2(1); 

(b) a definitive measure to cease a practice or, where appropriate, to prohibit a practice, where that 

practice has been found to constitute an infringement as referred to in Article 2(1). 

2. A measure referred to in point (b) of paragraph 1 may include, if provided for in national law: 

(a) a measure establishing that the practice constitutes an infringement as referred to in Article 2(1); and 

(b) an obligation to publish the decision on the measure in full or in part, in such form as the court or 

administrative authority considers appropriate, or an obligation to publish a corrective statement. 

3. In order for a qualified entity to seek an injunctive measure, individual consumers shall not be required 

to express their wish to be represented by that qualified entity. The qualified entity shall not be required 

to prove: 

(a) actual loss or damage on the part of the individual consumers affected by the infringement as referred 

to in Article 2(1); or 

(b) intent or negligence on the part of the trader. 

4. Member States may introduce provisions in their national law or retain provisions of national law under 

which a qualified entity is only allowed to seek the injunctive measure referred to in point (b) of paragraph 

1 after it has entered into consultations with the trader concerned with the aim of having that trader cease 

the infringement as referred to in Article 2(1). If the trader does not cease the infringement within two 

weeks of receiving a request for consultation, the qualified entity may immediately bring a representative 

action for an injunctive measure. 
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Member States shall notify the Commission of any such provisions of national law. The Commission 

shall ensure that that information is publicly available. 

Article 9 Redress measures  

1. A redress measure shall require a trader to provide consumers concerned with remedies such as 

compensation, repair, replacement, price reduction, contract termination or reimbursement of the price 

paid, as appropriate and as available under Union or national law.  

2. Member States shall lay down rules on how and at which stage of a representative action for redress 

measures the individual consumers concerned by that representative action explicitly or tacitly express 

their wish within an appropriate time limit after that representative action has been brought, to be 

represented or not by the qualified entity in that representative action and to be bound or not by the 

outcome of the representative action.  

3. Notwithstanding paragraph 2, Member States shall ensure that individual consumers who are not 

habitually resident in the Member State of the court or administrative authority before which a 

representative action has been brought have to explicitly express their wish to be represented in that 

representative action in order for those consumers to be bound by the outcome of that representative 

action.  

4. Member States shall lay down rules to ensure that consumers who have explicitly or tacitly expressed 

their wish to be represented in a representative action can neither be represented in other representative 

actions with the same cause of action and against the same trader, nor be able to bring an action 

individually with the same cause of action and against the same trader. Member States shall also lay down 

rules to ensure that consumers do not receive compensation more than once for the same cause of action 

against the same trader.  

5. Where a redress measure does not specify individual consumers entitled to benefit from remedies 

provided by the redress measure, it shall at least describe the group of consumers entitled to benefit from 

those remedies.  

6. Member States shall ensure that a redress measure entitles consumers to benefit from the remedies 

provided by that redress measure without the need to bring a separate action.  

7. Member States shall lay down or retain rules on time limits for individual consumers to benefit from 

redress measures. Member States may lay down rules on the destination of any outstanding redress funds 

that are not recovered within the established time limits.  

8. Member States shall ensure that qualified entities are able to bring representative actions for a redress 

measure without it being necessary for a court or administrative authority to have previously established 

an infringement as referred to in Article 2(1) in separate proceedings.  

9. The remedies provided by redress measures within a representative action shall be without prejudice 

to any additional remedies available to consumers under Union or national law which were not the subject 

of that representative action. 

 

Data protection 

Article 80(1) GDPR grants a subjective right to data subjects to mandate a representative body to lodge 

complaints under Article 77 GDPR or to file judicial remedies under Articles 78 and 79 GDPR. 

Moreover, where provided for by Member State law, data subjects can mandate a representative body to 

claim damages under Article 82 GDPR on their behalf. 
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Article 80(2) GDPR contains an opening clause: Where provided for by Member State law, a 

representative body has the right to lodge complaints under Article 77 GDPR or to file judicial remedies 

under Articles 78 and 79 GDPR independently of a data subject’s mandate, if the representative body 

considers that the rights of a data subject under the GDPR have been infringed as a result of the 

processing.  

 

Non-discrimination 

Article 9(2) of Directive 2000/78 provides that Member States shall ensure that representative bodies 

with a legitimate interest may engage, either on behalf or in support of the complainant, with his or her 

approval, in any judicial and/or administrative procedure provided for the enforcement of obligations. 

 

 

It is important to highlight that Article 80 GDPR has a different approach towards collective actions 

with or without mandate. According to Article 80 (1), Member States should provide data subjects with 

the opportunity to give mandate to representative entities in order to exercise the rights referred to in 

Articles 77, 78 and 79 on their behalf and to pursue actions for compensation, whereas Article 80(2) 

leaves the Member State free to decide whether a representative entity can pursue actions for an 

injunction without a mandate from the data subjects. This means that Member States shall always allow 

collective enforcement mechanisms based on a data subject’s mandate to representative organisations, 

whereas they may or may not provide for collective enforcement mechanisms launched by organisations 

without a mandate. 

With regard to the action for compensation, the decisions of national legislators differ on this point as, 

for instance, in Spain, France and Belgium, the representative entities can bring actions for compensation 

without a previous mandate.13 In other countries, such as Austria, UK and Italy such option is not 

available leaving only actions for compensation based on mandates of the data subjects.  

Would Article 47 CFR and the principle of effectiveness justify an interpretation of Article 80 GDPR 

calling for more advantageous procedural rules for representative entities, such as the possibility to 

pursue actions for compensation also without a mandate from data subjects? Should the approach be 

different depending on whether compensation or injunctions are at stake? 

 

 

Regarding the action for injunction, the overlap between GDPR and Directive 2020/1828 may suggest 

additional considerations. The Directive 2020/1828 allows consumer associations to pursue injunctive 

measures without a mandate (see Article 8(3)), which could be applicable also to data protection issues if 

the data subjects are qualified as consumers. If a Member State has not introduced any procedural law 

allowing representative bodies to pursue injunctive measures for data protection infringements without 

a mandate, one could ask whether it would be possible for consumer associations to pursue an action for 

                                                           

13 See A. Pato, The National Adaptation of Article 80 GDPR: Towards The Effective Private Enforcement Of 
Collective Data Protection Rights 
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injunction through the provisions implementing Directive 2020/1828 in favour of consumers, whose 

rights on personal data have been breached in the context of a consumer relationship.  

 

This question is already pending before the CJEU in case C-701/20, Avis Autovermietung Gesellschaft 

mbH v Verein für Konsumenteninformation.  

 

Do the rules in Chapter VIII, in particular in Article 80(1) and (2) and Article 84(1), of Regulation (EU) 2016/679 

of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the 

processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data 

Protection Regulation) (1) (‘the GDPR’), preclude national rules which — alongside the powers of intervention of the 

supervisory authorities responsible for monitoring and enforcing the regulation and the options for legal redress for data 

subjects — empower, on the one hand, competitors and, on the other, associations, entities and chambers entitled under 

national law, to bring proceedings for breaches of the GDPR, independently of the infringement of specific rights of individual 

data subjects and without being mandated to do so by a data subject, against the infringer before the civil courts on the basis 

of the prohibition of unfair commercial practices or breach of a consumer protection law or the prohibition of the use of invalid 

general terms and conditions? 

 

A similar question has been submitted by the Austrian Supreme Court OGH on whether the GDPR 

precludes national regulations that grant consumer protection associations the power to take action 

against companies for using general terms and conditions that violate the GDPR. (25.11.2020, 6 Ob 

77/20x ). 

 

The CJEU might decide that class actions (aimed at injunctive measures) are only possible if the national 

legislator has made use of the opening clauses in Article 80(2) GDPR. In this case, consumer rights 

associations would be barred from bringing GDPR class actions unless specifically provided for by 

Member State law. 

 

Can Article 47 CFR lead to a concurrence of remedies that combines data protection and consumer 

law remedies?  

 

 

Providing hints for discussion, inspired by caselaw 

 

It is interesting to see that the District Court of Amsterdam did not envisage any issue when addressing 

a similar case, evaluating if a Dutch foundation could litigate against Facebook on behalf of Dutch 

https://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Justiz&Gericht=&Rechtssatznummer=&Rechtssatz=&Fundstelle=&AenderungenSeit=Undefined&SucheNachRechtssatz=True&SucheNachText=True&GZ=6Ob77/20x&VonDatum=&BisDatum=15.01.2021&Norm=&ImRisSeitVonDatum=&ImRisSeitBisDatum=&ImRisSeit=Undefined&ResultPageSize=100&Suchworte=&Position=1&SkipToDocumentPage=true&ResultFunctionToken=75b8daab-e186-4269-a9bf-d428d3aebb4c&Dokumentnummer=JJR_20201125_OGH0002_0060OB00077_20X0000_001
https://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Justiz&Gericht=&Rechtssatznummer=&Rechtssatz=&Fundstelle=&AenderungenSeit=Undefined&SucheNachRechtssatz=True&SucheNachText=True&GZ=6Ob77/20x&VonDatum=&BisDatum=15.01.2021&Norm=&ImRisSeitVonDatum=&ImRisSeitBisDatum=&ImRisSeit=Undefined&ResultPageSize=100&Suchworte=&Position=1&SkipToDocumentPage=true&ResultFunctionToken=75b8daab-e186-4269-a9bf-d428d3aebb4c&Dokumentnummer=JJR_20201125_OGH0002_0060OB00077_20X0000_001
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Facebook users.14 The Dutch court affirmed that, according to national law, a foundation has legal 

standing for collective actions. Given that Article 80(2) GDPR leaves the possibility to grant associations 

the right to lodge a complaint to the Member State, the national court applies the national law (i.e., Section 

3:305a of the Dutch Civil Code) verifying if it requires the representative body to receive a mandate from 

the victims.  As the provision does not require any previous instruction from the person concerned, the 

court dismissed the arguments of the social networks as regards the need for a mandate from the data 

subjects.  

 

Collective redress, individual and collective remedies in light of Article  47 CFR and the principle of 

effectiveness 

 

Question 3 – The relationship between individual and collective remedies 

 

Do Article 47 CFR, the principles of proportionality, effectiveness and dissuasiveness influence the 

relationship between collective and individual remedies? 

Question 3a. Can the individual action be suspended until the decision in the collective action is decided? 

Question 3b. What is the impact of the principles of effectiveness, proportionality, and of Article 47 CFR 

on the role of collective entities (e.g., associations) in regard to actions brought by a private 

party? 

Question 3c. If a party has not participated in the proceedings in which the collective remedies was granted 

by a Court, can they refer to the Court’s decision in their own individual dispute? 

 

The relationship between individual and collective remedies is not clearcut. The CJEU approach has been 

consistent in the consumer protection area and had affected the choices of national courts. In fact, the 

CJEU acknowledges a hierarchy between individual and collective action, leaving the latter a 

complementary role.15 This is justified by interpretation of judicial protection as a monopoly power of 

the individual, who is able not only to decide whether or not to lodge a claim but also whether or not to 

willingly participate in a collective action.  

Question 3 a  

‘Hands-on’ activity. Starting from a case inspired by EU caselaw 

                                                           

14  C/13/683377 / HA ZA 20-468, available at 
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBAMS:2021:3307&showbutton=true&keywo
rd=AVG.  
15 See the Pohotovost and ACICL cases.  

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBAMS:2021:3307&showbutton=true&keyword=AVG
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBAMS:2021:3307&showbutton=true&keyword=AVG


 

93 

An individual concluded a contract with a bank, which contained a clause that can be qualified as unfair. 

The individual brings an action seeking the annulment of the clause before a local court due to its 

(alleged) unfair nature. In the meantime, a collective action had been initiated by a consumer protection 

association against the same bank seeking (inter alia) an injunction that prohibits the continued use of 

the same clause in future agreements. Can the bank request the suspension of the individual action 

pending final judgment in the collective action?  

 

 

Stimulating awareness about pre-existing caselaw at EU level. Insights from the case law 

 

The CJEU addressed this issue in Joined Cases C-381/14 and C-385/14 (“Sales Sinués”), scrutinising 

the protection afforded by the Directive 93/13 under Article 7. Although no explicit reference to the 

Charter was made by the CJEU, the consumer’s right to effective judicial protection (right to adjudication 

within a reasonable time, right to an effective remedy before a court of law) could be prejudiced if he 

would be forced to await the outcome in the collective action.  

Under the principle of effectiveness, the CJEU assessed the effects of the suspension of the individual 

action in the Spanish context and acknowledged that, on the one hand, the outcome of the collective 

action could be binding for the individual consumer, even if they have decided not to participate in it; 

and on the other hand, it may prevent the national court from analysing the individual negotiation of 

alleged unfair clauses in particular. In addition, the national court could not examine the relevance of 

suspension of the individual action. Thus, the applicable procedural rules appeared to be incomplete and 

insufficient, and did not constitute an “adequate and effective means” in the sense of Article 7 of 

Directive 93/13. The CJEU considered that the need to ensure consistency could not justify those rules, 

because of the difference in nature between collective and individual actions; thus, there is no risk of 

incompatible decisions. The effective exercise of subjective rights conferred by Directive 93/13 can be 

called into question by reference to the organization of the Member State’s judicial system.  

According to the CJEU, the individual and collective redress mechanisms serve a different purpose and 

have a different nature. The CJEU clarified that the imbalance between consumers and sellers/suppliers 

is not the same as the relationship between consumer protection associations and sellers; consumer 

protection associations do not have an inferior position. The fact that the consumer cannot dissociate 

their claim ex ante and is bound to the effect of the collective redress ex post hampers the effective exercise 

of consumer rights. Thus, national law cannot automatically impose the suspension of the individual 

action “pending a final judgment concerning an ongoing collective action brought by a consumer association on the basis of 

Article 7(2) of Directive 93/13 seeking to prevent the continued use, in contracts of the same type, of terms similar to those 

at issue in that individual action”.  

 

Providing hints for discussion, inspired by caselaw 

 

The CJEU’s judgment has been interpreted in different ways by national courts in Spain. Roughly 

speaking, there are two interpretations: 
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- Individual actions are not in any way connected to collective actions. Individual consumers do not have 

to wait for the outcome in collective actions, but they also cannot rely on that outcome. This could be 

considered as a complete ‘opt-out’ for the good and the bad. This is the approach taken by for e.g., the 

Audiencia Provincial in Barcelona (decision n. 139/2017 of 30 March 2017). 

- While the difference between individual and collective actions must be acknowledged, an abstract 

assessment of unfair terms in a collective action could/should help individual consumers. This is the 

approach taken by the Juzgado de lo Mercantil in Barcelona (e.g., Juzgado de lo Mercantil nº 9, decision nº 

413/14-D3 of 11 July 2016): if certain terms are found to be unfair in a collective action, the 

corresponding claim in an individual action should be awarded without further formalities; if the term is 

found to be valid, the individual consumer is still entitled to an assessment of their personal and specific 

circumstances. The judgment involved Catalunya Banc, which had also been a party to the collective 

proceedings initiated by ADICAE. 

 

The outcome of the Sales Sinues decision was subsequently addressed by the Court with regard to the 

power of the judge to “adopt interim relief of its own motion, for as long as it considers appropriate, 

pending a final judgment in an ongoing collective action, the outcome of which may be applied to the 

individual action” (Oliva decision, C-568/14 to 570/14). In the Oliva decision, in essence, the Court rules 

that, while the conclusions of Sales Sinues regarding the suspension or stay of the individual proceedings 

remain valid, the consumer must be provided with “temporary protection to mitigate the negative effects of excessively 

long court proceedings, unless he has expressly made an application for the adoption of interim measures”, for as long as 

there is an ongoing collective action. The Court rules that, although the principle of procedural autonomy 

empowers the Member States to lay out the procedural framework for the exercise of the rights conferred 

by EU Law, the principle of effectiveness must be respected. In the case addressed, the interim relief 

would be essential to the full and effective protection of the consumer, preventing the counterparty from 

carrying on using an unfair contractual term.  

 

Cross-border dimension  

 

a. Providing background knowledge. Legislation box  

Data protection 

Article 81(1) GDPR puts the competent court under the obligation to contact courts in other Member 

States where the same subject matter is pending.  

Article 81(2) GDPR allows for competent courts other than the court first seized to suspend parallel 

proceedings.  

Article 81(3) GDPR stipulates when competent courts other than the court first seized may decline 

jurisdiction in case of parallel proceedings. 
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If we look at the data protection area, Article 80 GDPR does not provide for specific features addressing 

the coordination between individual and collective actions. However, it provides for a litis pendens rule 

when looking at the hypothesis of cross-border actions.  

Article 81 GDPR addresses cases where data processors are sued in different countries for the same 

violation, hinting at the occurrence of a cross-border dimension of the violation and providing for 

suspension and coordination mechanisms. However, the Article does not specify if it only applies to 

individual claims or to collective claims. If a claim presented by an association refers to data subjects in 

different EU countries, which are the rules applicable according to the current EU legal framework?  

 

‘Hands-on’ activity. Starting from a case  

 

An association presents a claim under Article 80 GDPR for alleged violation of data protection laws in 

one country against an Internet platform. A set of similar claims are lodged in other countries for the 

same violation against the same plaintiff. Can the Internet platform request the suspension of the 

individual action pending final judgment in the collective action? 

 

 

In the case of concurrent jurisdictions, rules on litis pendens may apply, and Article 81 GDPR provides for 

a lex specialis vis-à-vis Articles 29-34 Brussels I Regulation. Article 81 GDPR provides that if the defendant 

(i.e., the data controller or processor) coincides in both proceedings or the claims address the same 

conduct, the court subsequently seized may suspend the action in order to await the outcome of the 

proceedings before the foreign authority. Moreover, the Article recognises the possibility for courts to 

decline jurisdiction at the request of one of the parties if "the court first seized has jurisdiction over the 

proposed actions and its law allows proceedings to be joined" (Article 81(3)). If the provision also applies 

to collective actions, then parallel proceedings may be avoided if the national procedural rules allow 

consolidation of actions.  

Instead, in the case where procedural rules do not allow for consolidation of the proceedings, it is 

important to consider the effects that the decisions of the foreign court may have on the suspended 

proceedings. What is the value of a foreign decision in a parallel proceeding? On the one hand, a decision 

in a collective claim is automatically recognised in the other member states according to Article 36 of the 

Brussels I Regulation without any specific procedure. On the other hand, the decision may be used in 

the suspended proceeding as a proof of the existence or non-existence of the violation, which can be 

evaluated by the judge. However, no specific guideline is provided by the EU legislator regarding the role 

of the decision. 

 

Question 3 b  

 

‘Hands-on’ activity. Starting from a case  
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An individual brought a claim before a court as regards the inclusion into a consumer credit contract 

of an (allegedly) unfair contractual clause. Can a consumer protection association be able to intervene 

in the proceedings in support of the individual?  

 

 

Stimulating awareness about pre-existing caselaw at EU level. Insights from the case law 

 

In Case C-448/17 (“EOS KSI”), he CJEU affirmed that neither Directive 93/13 nor the directives which 

followed it contain any provision governing the role which may or must be accorded to consumer 

protection associations in individual disputes involving a consumer. Thus, Directive 93/13 does not 

govern whether such associations must be entitled to intervene in support of consumers in such 

individual disputes. Therefore, in accordance with the principle of procedural autonomy, Member States 

must establish rules on this topic, respecting the principles of equivalence and effectiveness. The 

judgement is based on the application of the principle of equivalence, which precludes national 

legislation which subjects the intervention by consumer protection organizations in disputes falling with 

the scope of EU law to less favourable conditions than those applicable in disputes which fall exclusively 

within the scope of national law. Whereas, if, in accordance with national law, in a case without any 

elements of EU law proceedings are initiated on the day on which the originating application is lodged 

with a court, so that the intervener is authorised to intervene in the proceedings from the outset, it 

appears, by contrast, that in the case in the main proceedings, which falls within the scope of EU law, 

the proceedings are initiated only when the consumer challenges an order for payment so that the 

consumer protection association concerned may intervene only from the time the objection is lodged. It 

is for the national court to determine whether the principle of equivalence is observed in the case before 

it, examining the actions concerned in light of the subject matter, cause of action and their essential 

elements. 

Recalling Pohotovost (C-470/12), the CJEU stated that the refusal to grant the association leave to intervene 

in proceedings involving a consumer does not affect its right to an effective judicial remedy. With regard 

to Article 47 CFR, the CJEU stated that neither Article 38 CFR nor Article 47 CFR can, by itself, impose 

an interpretation of dir. 1993/13 which provides for a right for consumer protection associations to 

intervene in individual disputes involving consumers.  

 

Would the same apply if the court applies the principle of effectiveness? If the principle is not applicable, 

the procedural autonomy of states prevails.  

When would Article 47 CFR or the effectiveness principle allow the court to give guidelines on the 

functioning of collective protection? 
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Question 3 c  

 

‘Hands-on’ activity. Starting from a case inspired by EU caselaw 

 

If a consumer has not participated in the proceedings in which a clause has been declared unfair, can 

they refer to this declaration in their own dispute with a professional, even if their contract has been 

concluded after the clause has been declared abusive? Does the involvement of an organisation or 

public authority acting for the consumers’ collective interests alter the answer to this question? 

 

 

Stimulating awareness about pre-existing caselaw at EU level. Insights from the case law 

 

In Case C-472/10 (“Invitel”), the CJEU emphasised the obligation for the Member States to provide 

adequate, dissuasive, and effective means in the case of using unfair terms in consumer contracts. 

According to the Court, these means undoubtedly include granting individuals or organizations a right 

to initiate judicial review of the clauses in order to protect consumers’ (collective) interests. Moreover, 

the principle of dissuasiveness justifies an application of the review initiated thereby to the clauses which 

— although included in the published standard terms — have never become a part of any contract 

actually concluded. Further, due to the principle of effectiveness, the clauses found unfair ought to be 

non-binding on all the consumers, regardless as to whether or not they were parties to the proceedings, 

where the injunction was issued.  

Accordingly, the declaration of unfairness of a clause — and a judicial injunction resulting thereof — is 

effective for every consumer who concludes a contract with use of a particular term. Therefore, the CJEU 

clearly pointed out that a Member State can construe a review of abusiveness as a mean of protection of 

collective interests of consumers.  

The Invitel (C-472/10) judgment ascertains the admissibility and limits of protection of collective 

consumers’ interests from the perspective of claims brought by consumer associations. The Biuro Podróży 

Partner decision (C-119/15) determines the legal safeguards for professionals who are obliged to comply 

with an injunction as regards the unfairness of a clause (since the injunction issued without their direct 

participation in the proceedings) and who may be held liable for using a particular contract clause.  

 

Introducing a cross-sectoral perspective to explore the application of the same principle in other fields 

A representative organization won a claim against a data processor as regards the violation of data 

protection rules involving the data of wide group of individuals. If a data subject has not participated 

in the proceedings, can they refer to this decision in their own dispute with the same data processor?  
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